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In re HANCOCK, Ex parte HILLEARYS. 

1904, Feh'uainj 12. C. A. Vauohan Williams, Stirling, and 

Cozens-Hardy, LJJ. 

Bankruptcy — Dehtor*8 Petition — Committal Orders — Abuse of Process of Court — 
Annulmefiit of Adjudication — Bankruptcy Act, 1883, «. 8. 

Judgment creditors obtained an order against the debtor for payment of 
the judgment debt by monthly instalments of 4L, in respect of which they 
also obtained committal orders. While the last committal order was in 
force the debtor was adjudicated bankrupt on his own petition. The debtor 
was personally earning about 300/. a year. There were no other creditors 
and no assets. On an application by the creditors to annul the adjudication : — 

Held, that the adjudication was properly made and could not be treated 
as an abuse of the process of the Court, since by reason of the adjudication 
the bankrupt's future earnings would imder section 44 of the Bankruptcy 
Act, 1883, be available for payment of the creditors' debt, except to the 
extent necessary for the support of the bankrupt and his family, according 
to the rule stated in In re Roberts, Ex parte Roberts (1). 

This was an appeal by Messrs. Hillearys against an order of 
Mr. Registrar Hope. 

On 18 April, 1889, Messrs. Hillearys obtained judgment against 
Hancock for 2092. 7«. 8c2. and 4Z. 14s. costs. 

On 1 May, 1902, the creditors issued a judgment summons in 

(I) 7Manson, 6; [1900] 1 Q. B. 122; 69 L. J. Q. B. 19; 81 L. T. 467; 
48 W. B. 132. 
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2 lN.jEr6;JlATfC0CK, Ex parte HILLEARYS. [Makson, 

the^High\t3dti'rt, on which on 21 June, 1902, Phillimore, J., made 
.-an order 'agauiBt the debtor for payment by monthly instalments 

•*.*•. • * On 1 November, 1903, Phillimore, J., made a committal order 
under the Debtors Act, 1869, s. 5, on a second judgment summons 
in respect of certain instalments, which were ultimately paid ; and 
on 81 January, 1903, Wright, J., made a similar order on a third 
judgment summons in respect of certain other instalments. These 
were also ultimately paid. 

On 20 July, 1903, the creditors issued a fourth judgment 
summons, on which (after some negotiations had passed) on 8 
August, 1908, Wright, J., made a committal order for 15Z., to be 
suspended for a week. 

On 14 August, 1903, the debtor, under the Bankruptcy Act, 
1883, s. 8 (2), presented his own petition in the usual form, 
alleging that he was unable to pay his debts, on which a receiving 
order and adjudication in bankruptcy were made the same day. 

The creditor then applied to the Registrar for an order to annul 
the adjudication and rescind the receiving order. The Registrar 
refused the application, and the creditors appealed. 

It appeared that the debtor held a position as salesman in the 
City at a salary of 5L a week, which was increased by commission 
on sales to about 300Z. a year. He lived apart from his wife (who 
had a separate maintenance) in a house at Brentwood, the rental 
of which was some 601. a year, and maintained his two children, 
who lived with him. Since 21 June, 1902, he had paid in all 
411. Ids. 6d. in respect of the judgment debt. The Official Receiver 
reported that there were no other debts and no assets. 

H. Reed, K.C, and S. Lynch, for the appellants : 

The presentation of his own petition by the debtor under the 
circumstances, and the receiving order and adjudication thereon, 



(2) Bankruptcy Act, 1883, s. 8, 
Bub-8. (1) : *' A debtor's petition shall 
allege that the debtor is unable to pay 
his debts, and the presentation thereof 
shall be deemed an act of bankruptcy 
without the previous filing by the 
debtor of any declaration of inability 
to pay his debts, and the Court shall 



thereupon make a receiving order." 

Bankruptcy Bules, 1886, r. 190: 
'* At the time of making a receiving 
order or at any time thereafter, the 
Court may, on the application of the 
debtor himself, adjudge him a bank- 
rupt. Such application may be made 
orally and without notice." 
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amoant to an abuse of the process of the Court, the sole object 
being to escape from the consequences of the orders made under 
the judgment summonses. The Judges in making those orders 
were satisfied of the debtor's ability to pay. The case of In re 
Painter y Ex parte Painter [1894] (8), which will be cited against us, 
is distinguishable, as in that case there were other debts and some 
small assets, and no committal order had been made. In re Betts, 
Ex parte Official Receiver [1901] (4), is in our favour. It was con- 
ceded in In re Painter, Ex parte Painter (8), that, notwithstanding 
the word *' shall '* in section 8, sub-section 1, the Court had a 
discretionary power. 

[Vaugham Williams, L.J. : In the case of a creditor's petition, 
section 7, sub-section 8, of the Bankruptcy Act, 1888, gives the 
Court an express power to dismiss the petition. There is no 
similar express power in the case of the debtor's own petition, 
because it is really an ex pane proceeding and subject to be set 
aside like any other ex parte proceeding if sufficient grounds are 
shown. The same considerations may explain the distinction 
between '' may make a receiving order " in section 6, sub-section 2, 
in the case of a creditor's petition and " shall thereupon make a 
receiving order" in section 7, sub-section 1.] 

The adjudication here should be set aside, because it ought never 
to have been made. It is doubtful whether the debtor's salary 
could be reached under section 58 of the Bankruptcy Act, 1888 : 
In re Shine [1892] (5). 

Muir Mackenzie, for the respondent : 

The present case is completely covered by In re Painter, Ex parte 
Painter (3), which was a very strong case, as there the weekly 
pension was inalienable. In re Betts, Ex parte Official Receiver (4), 
is distinguishable. In the present case the salary may be available 

(3) 1 Manson, 499; [1895] 1 Q. B. 85; 64 L. J. Q. B. 22; 71 L. T. 581 ; 
43 W. R. 144. 

(4) 8 Manson, 227 ; [1901] 2 K. B. 39; 70 L. J. K. B. 511 ; 84 L. T. 427 ; 
49 W. R. 447. 

(5) 9Morr. 40; [1892] 1 a B. 522; 61 L. J. Q. B. 253; 66 L. T. 146; 
40 W. R. 386. 
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4 In be HANCOCK, Ex pabte HILLEAEYS. [MANfioir, 

under the adjudication as after-acquired property under the 
Bankruptcy Act, 1883, b. 44, sub-s. 2 (ii.) : In re Roberts, Ex parte 
Roberts [1899] (1). The Bankruptcy Act, 1890, s. 8, sub-s. 2, 
enables the Court to impose conditions on the bankrupt's discharge, 
and so prevent any injustice being done. 

Yauohan Williams, L.J. : In my opinion the order of the 
Registrar vras perfectly right, and there is no ground for saying 
that the making of the receiving order or the adjudication on the 
debtor's own petition \^as an abuse of the process of the Court. 
It was decided in In re Roberts y Ex parte Roberts (1), that under 
section 44, sub-section 2 (ii.), of the Bankruptcy Act, 1883, which 
vests in the trustee all the property belonging to the bankrupt at 
the commencement of the bankruptcy or acquired by him before 
his discharge, all personal earnings of the bankrupt between the 
commencement of his bankruptcy and his discharge belong to 
his trustee, save only what is necessary for the support of the 
bankrupt and his family. Having regard to that decision — which 
was by no means the first decision to that eJBfect — it is quite 
plain that, so far as concerns the payment of the creditors' debt 
out of assets arising from the personal earnings of the bankrupt, 
there will be nothing in this adjudication which ought to pre- 
judice these creditors in any degree. The very money which 
they seek to get at by from time to time obtaining a committal 
order will come to them by reason of this adjudication. Under 
these circumstances, it seems to me impossible to say that the pre- 
sentation of this petition was an abuse of the process of the Court. 
It is quite true that the result of the receiving order will be that 
the debtor will not be liable to pressure from time to time 
arising from the creditors obtaining a committal order against him. 
I am not prepared to say that the Legislature did not intend 
that a debtor who was being subjected to such pressure might 
relieve himself by obtaining an adjudication in bankruptcy against 
himself; but this is not a case, as I have already pointed out, 
in which the debtor could thereby achieve the result of relieving 
himself from payment of the debt due to his only creditors. On 
the contrary, that debt will or may be paid to these creditors by 
the statutory means which the Legislature intended to apply in a 
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case each as this. I think, therefore, that it is impossible in the 
present case to say that the presentation of this petition was an 
abuse of the process of the Court. 

Stiblino, L.J. : I agree. 

Cozems-Habdt, L.J. : I also agree. 

Appeal dismissed. 

Solicitors : R. J. Goochy for the Appellants. 

Thomas Charles, for the Respondent. 



In re BEAUCHAMP, Ex parte BEAUCHAMP. 

1903, November 20, 21, 28, 24; 1904, Fehnun-y 22. C. A. 
Vaughan Williams, Romer, and Stiblino, L.JJ. 

Bankruptcy — Judgment— Power of Court to go Behind — Bankruptcy Notice-- 
Address of Creditor— Bankruptcy Act, 1883, s. 4, subs, (1) {g)— Bankruptcy 
Rulesy 1886, r. 136, /or?/! 6. 

The power of the Court in bankruptcy to go behind a judgment is a 
power to inquire into the consideration and not into the form of the judg- 
ment, and the judgment is conclusive unless the consideration can be 
questioned. 

The address of the creditor in a bankruptcy notice should be of a place 
where he is to be found during the seven days within which the judgment 
debt is to be paid or secured, and this is so whether that address is of his 
residence or place of business. Occasional absence from such place, even 
for a whole day, will not render the bankruptcy notice inefficient imless 
the absence is such as to deprive the debtor of a reasonable opportunity of 
paying or securing the debt. It matters not that the address is the tem- 
porary home of the creditor, who happens to have no permanent home, or 
that his occasional absence occurs on the last of the seven days. On the 
other hand, if the creditor, after service of the notice, abandons his place 
of address, so that it ceases to be such a place as above described, the 
bankruptcy notice will cease to be efficient. 

In re Stogdon, Ex parte Leigh (1), considered. 

This was an appeal by the debtor from a receiving order in 
bankruptcy which was made against her by Mr. Registrar Giffard 
on 81 October, 1908, upon the petition of Mrs. Watt, the alleged 
act of bankruptcy being non-compliance with a bankruptcy notice. 
On 25 July, 1901, Mrs. Watt commenced an action for libel agsdnst 

(1) 2 Manson, 382 ; [1895] 2 Q. B. 534 ; 65 L. J. Q. B. 47 ; 73 L. T. 279 ; 
14 E. 657. 
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the debtor, who was described in the writ as " a married woman." 
At this time a decree nisi for the dissolution of the debtor's 
marriage had been made at the instance of her husband. The 
decree was made absolute on 25 November, 1901. At the trial of 
the action, which came on in 1902, the jury found a verdict for the 
plaintiff with 5,000Z. damages, and judgment was given accordingly 
on 30 October, 1902. An application for a new trial was made to 
the Court of Appeal, and that Court on 17 June, 1903, ordered 
a new trial, unless the plaintiff would consent to reduce the 
damages to 1,5002. The plaintiff afterwards consented to this, and 
the judgment was amended accordingly on 15 July, 1908, but the 
original date of 80 October, 1902, was retained. The judgment 
as drawn up was in the ordinary form of judgment against an 
unmarried woman, and not in the form of a judgment against a 
married woman in respect of her separate estate, as settled by the 
Court of Appeal in Scott v. Morley [1887] (2). 

An appeal by the debtor to the House of Lords against this 
judgment was pending. 

On 25 July, 1908, Mrs. Watt issued a bankruptcy notice in form 
No. 6 of the Appendix to the Bankruptcy Kules, 1886 : *' Julia 
Watt (a married woman) to the Honourable Violet Julia Charlotte 
Maria Beauchamp (unmarried), take notice that within seven days 
after service of this notice on you, excluding the day of such 
service, you must pay to Julia Watt, of '* Hans Crescent Hotel," 
Hans Crescent, in the county of London, the sum of 1,969Z. lOs. 9d, 
claimed by her as the amount due for principal, interest and costs, 
on a final judgment obtained by her against you in the King's 
Bench Division of the High Court of Justice, dated 80 October, 1902, 
amended by order of the Court of Appeal, dated 17 June, 1903, and 
order of Master Archibald, dated 15 July, 1908, whereon execution 
has not been stayed, or you must secure or compound for the said 
sum to her satisfaction or the satisfaction of the Court, or you 
must satisfy the Court that you have a counterclaim, set-off, or 
cross demand against Julia Watt which equals or exceeds the sum 
claimed by her and which you could not set up in the action in 
which the judgment was obtained." 

(2) 4Morr. 286; 20 a B. D. 120; 57 L. J. Q. B. 43; 57 L. T. 919; 36 
W. E. 67 ; 52 J. P. 230. 
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The amount of interest claimed in the bankruptcy notice was 
calculated from 80 October, 1902, the date of the original judgment. 

As regards Mrs. Watt's address in the bankruptcy notice, it 
appeared that she was in the habit of staying at the *' Hans Crescent 
Hotel " when in London, though she did not permanently retain 
a room there. The bankruptcy notice was served on 28 July, and 
Mrs. Watt was at the ''Hans Crescent Hotel" on that day, and 
remained there until the morning of 4 August (the seventh day 
from the date of the service of the notice), on the morning of 
which she left the hotel on a motor-car and went to Newhaven, and 
thence to Dieppe. She left no address. She returned to England 
at the end of September and went to the ''Hans Crescent Hotel" 
on 30 September. 

Under these circumstances it was contended on behalf of the 
debtor that the bankruptcy notice was bad — first, because the 
Court in bankruptcy had power to go behind a judgment, and if 
it did so would find that the judgment ought to have been given 
in the Scott v. Morley (2) form, on which no bankruptcy notice 
could be founded ; and secondly, because the address of the creditor 
was not an effective address such as is contemplated by the Bank- 
ruptcy Act. A further point was taken that interest ought not to 
have been calculated from the date of the original judgment. 

H. Reed, K.C, and -F. Mellor, for the appellant : 

There is no effectual judgment debt in the present case. A 
married woman may be sued for a wrongful act either alone under 
sub-section 2 of section 1 of the Married Women's Property 
Act, 1882, or she may be sued jointly with her husband : Seroka 
V. Kattenburg [1886] (8) and Earle v. Kingscote [1900] (4) ; but 
if she is sued alone, execution can only be had against her separate 
estate, though there may be a doubt whether her separate estate 
is liable for a tort committed by her not in respect of the separate 
estate : Wainford v. Heyl [1875] (5). At any rate, there can only 
be one form of order in such an action, and she cannot be made 
bankrupt under a judgment in that form, whether the action is in 

(3) 17 Q. B. D. 177 ; 55 L. J. Q. B. 375 ; 54 L. T. 649 ; 34 W. B. 543. 

(4) [1900] 2 Ch. 685 ; 69 L. J. Ch. 725. 

(6) L. E. 20 Eq. 321, 324 ; 44 L. J. Ch. 567 ; 33 L. T. 155 ; 23 W. B. 848. 
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respect of a tort or a contract : Scott v. Morley (2), In re Handford 
iO Co. [1899] (6), and Softlaw v. Welch [1899] (7). 

[Vauohan Williams, L.J., referred to Liverpool Adelphi Loan 
Association v. Fairhurst [1854] (8).] 

If the woman becomes a feme sole while the action is pending, 
the plaintiff oaght to start a fresh action against her. It is not 
right simply to have the order drawn up as if she were a feme sole. 
The rights of the parties cannot be altered by the order being 
wrongly drawn up. 

[They referred to Salomon v. Salomon d Co. [1896] (9).] 

[Vaughan Williams, L.J. : Will the receiving order interfere 
with the appeal to the House of Lords?] 

Muir Mackenzie^ for the respondent : 

No. The Registrar has in his discretion refused to stay pro- 
ceedings pending that appeal, and this Court will not interfere 
unless it is clear that the Begistrar has used his discretion 
wrongly: In re Flatau, Ex parte Official Receiver [1893] (10). 
There is no ground for saying that here. 

H. Reed, K.C. : 

The Court of Bankruptcy can go behind a judgment and inquire 
what is the real liability. There is a further objection that the 
bankruptcy notice asks for 1,600Z. and interest from 80 October, 
1902, as if the original judgment had been for that amount ; but 
that order was, in effect, set aside, and there was no judgment for 
1,500Z. until the order of the Court of Appeal had been made. 

(6) 6 Manson, 131 ; [1899] 1 Q. B. 566 ; 68 L. J. Q. B. 386 ; 80 L. T. V2o ; 
47 W. E. 391. 

(7) [1899] 2 Q. B. 419 ; 68 L. J. a B. 940; 81 L. T. 64 ; 47 W. E. 626. 

(8) 9 Ex. 422, 429; 23 L. J. Ex. 163, 165; 2 0. L. E. 512; 2 W. E. 233 ; 
18 Jur. 191. 

(9) 4 Manson, 89; [1897] A. C. 22; 66 L. J. Ch. 35; 75 L. T. 426; 45 
W. E. 193. 

(10) 10 Morr. 151 ; [1893] 2 Q. B. 219 ; 62 L. J. Q. B. 569; 68 L. T. 740 ; 
41 W. E. 529 ; 4 E. 414. 
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There can be no interest on the 1,500/. until then. Fisher v. 
Budding [184ii] (11) is distinguishable. 

Another ground of appeal is based on the insufficiency of the 
address of the judgment creditor in the bankruptcy notice. 

The address of Mrs. Watt is not properly stated as required bv 
Rule 136 of the Bankruptcy Rules, 1886, and Form 6 in Part I. of 
the Appendix. An address must be given where the creditor can 
be found in case the debtor should wish to pay or compound for 
the debt. Mrs. Watt's address was given at an hotel. She left the 
hotel at 10.15 on the morning of the seventh day after service of 
the notice, and left no address. She kept no room there, and 
letters coming there for her were kept there and not sent to her 
solicitor. Under those circumstances the non-payment of the debt 
within the seven days did not constitute an act of bankruptcy : 
In re Stogdon^ Ex parte Leigh[169b']{l). 

Muir Mackenzie and T. MatheiL\ for the respondent, were 
called on to argue as to the sufficiency of the address of the 
judgment creditor in the bankruptcy notice : 

It must be shown that the debtor has been in some way prejudiced 
by the alleged defect in the notice. In re Stogdon, Ex paHe Leigh (1) , 
did not lay down any principle which governs this case. The 
address there was not really an £iddress at all, and that decision 
cannot prevent the Court from holding here that an act of bank- 
ruptcy has been committed. The defect in the notice must be material 
to aflfect its validity : In re Loiv, Ex parte Gii«on [1895] (12). 

The rules and forms must be followed strictly, but not slavishly : 
In re Muriietta, Ex parte South American and Mexican Co. [1896] (13) . 
The debtor has not shown any effort to pay or compound. 

H. Reed, K.C., in reply : 

The practice in these matters is of great importance. It is 
important that all the forms should be strictly followed, as bank- 
ruptcy law is of a personal character : per Bowbn, L. J., in In re 

(11) 3 Man. & G. 238 ; 3 Scott (n.b.) 516 ; 9 D. P. C. 872 ; 10 L. J. C. P. 323. 

(12) 2 Manson, 169 ; [1895] 1 Q. B. 734 ; 64 L. J. Q. B. 362 ; 72 L. T. 450 ; 
43W. E. 405; 57J. P. 292; 14 E. 371. 

(13) 3 Manson, 35. 
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Howes y Ex parte Hv{ih€8[1892'] (14). The address of the judgment 
creditor must be an effective address at the date of the issue and 
service of the notice, and must continile to be so during the entire 
seven days. Those conditions were not satisfied in the present 
case, and the decision of the Registrar was wrong. 

Cur* adv. vidU 
1904, Fehrunry 22. 

Vauohan Williams, L.J., read the judgment of the Court as 
follows : This is an appeal from a receiving order made against a 
divorced wife, who at the time of the making of the order was 
a single woman. The objections raised are three: First, that 
there is no judgment debt effectual as against the Court of Bank- 
ruptcy, which does not regard estoppel binding the debtor, but has 
a right to inquire into the real debt. Secondly, it is objected that 
there is no act of bankruptcy, because the act of bankruptcy relied 
on, which is failure to comply with a bankruptcy notice, is invali- 
dated by the facts, as alleged, that the notice contained no such 
address of the judgment creditor as was intended by the Act should 
be given. Thirdly, it was objected that the bankruptcy notice was 
bad, because the amount of the judgment as therein stated was 
wrong by reason of including interest prior to the date when the 
Court of Appeal amended the judgment by reducing the damages 
from 5,000Z. to 1,5001. 

As to the first point, undoubtedly the Court of Bankruptcy has 
the power on the hearing of a bankruptcy petition to go behind the 
judgment and to inquire into the consideration for the judgment 
debt, not only at the instance of the trustees, but also at the 
instance of the judgment debtor himself. This power is founded 
on section 7, sub-section 3, of the Bankruptcy Act, 1883, which 
gives the Court of Bankruptcy, on the hearing of a bankruptcy 
petition, a discretion for ''any sufficient cause'' to dismiss the 
petition. But, in my judgment, the fact that the judgment may 
be irregular or wrong in form is no sufficient reason for going 
behind the judgment and dismissing the petition. The action in 
the present case is an action for a tort committed by a woman 

(14) [1892] 2 Q. B. 628, 632; 62 L. J. Q. B. 88, 90; 67 L. T. 213; 40 W. E- 
647. 
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during coverture ; it is for a libel published by her while she was a 
married woman. Now, by the common law, independently of the 
Married Women's Property Act, 1882, a married woman was liable 
to be sued for a wrong committed by her, and the husband, strictly 
speaking, was not liable to be sued at all for such tort. His only 
liability was to be sued jointly with her, because of the universal 
rule that the wife during coverture cannot be either a sole plaintiff 
or a sole defendant ; and it was decided in Capely. Powell[18G4'] (15) 
that a husband who has obtained a divorce is not liable to be 
joined in an action of tort for a tort committed by his wife during 
coverture. It is manifest, therefore, that in the present case, in 
which the defendant at the date of the trial and judgment had 
been divorced, she alone remained liable for the tort, and the 
amendments, if any, which were required in the writ or pleadings 
went merely to the form and not to the substance of the cause of 
action. The case is very different from the case of a breach of a 
contract entered into by a wife during coverture. In such a case 
coverture is a plea in bar and not in abatement, and the cause of 
action given b}' the Married Women's Property Act, 1882, and the 
remedy thereon are new, being created by Act of Parliament; 
whence it follows. that, if the husband dies or obtains a divorce, 
this will not affect the statutory cause of action or the remedy 
thereof, but the remedy will remain a remedy against the wife's 
separate property, and the judgment in such an action will not 
create a personal debt from her, and therefore will not support 
a bankruptcy notice under the Bankruptcy Act, 1888, s. 4, 
sub-s. (1) (g). It is true that in the present case we have not to 
deal with the setting aside of a bankruptcy notice, because the 
judgment in form creates a personal debt ; but if in substance the 
action had been one in which no judgment could have been 
obtained creating a personal debt by the wife, I am disposed to 
think there would have been sufficient cause to dismiss the petition. 
But in the present case no such question arises. It is plain that 
the objection to the judgment, if any, is one of form only, and that 
the power of the Court of Bankruptcy to go behind a judgment is a 
power to inquire into the consideration, and not into the form of 

(15) 17 C. B. (N.s.) 743; 34 L. J. C. P. 168 ; 11 L. T. 421 ; 13 W. R 159; 
10 Jur. (n.s.) 1255. 
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the judgment. The judgment, to my mind, is conclusive, unless 
the consideration can be questioned. The first objection therefore 
fails. 

The third objection — that is to say, the "interest" objection — 
is also concluded by the judgment. The Court of Bankruptcy 
cannot, I think, question the discretion of the Court in such a 
matter. 

The only remaining objection is the objection founded on the 
insufficiency of the address given by the judgment creditor in the 
bankruptcy notice. The objection is based upon the judgments of 
the Court of Appeal in In re Stogdon, Ex parte Leigh (1). Now in 
that case the judgment creditor, who was out of England at the 
time the notice was served, and so continued during the seven 
days that it was running, inserted in the bankruptcy notice as his 
address, " White's Club, St. James's, S.W." ; and the Court of 
Appeal decided that the bankruptcy notice was bad, holding that 
the notice must describe the creditor as of an address where the 
sum claimed can be paid to him or secured or compounded for, 
not merely where he could be heard of, and that the address of 
*' White's Club " was not under the circumstances such an address ; 
and the question which we have now to decide is whether the 
address given by Mrs. Watt is such an address as is required by 
the Act, having regard to the decision in In re Stogdon, Ex parte 
Leigh (1). Now what are the facts ? Mrs. Watt appears to have 
been in the habit for some time of staying at the '* Hans Crescent 
Hotel " whenever she came to London, but she did not continuously 
keep a room there. Sometimes she left an address to which her 
letters could be sent, sometimes she did not. At the date of the 
issue of the bankruptcy notice she was not in fact at the '' Hans 
Crescent Hotel " ; she seems to have come there on the evening of 
28 July, so that the seven days mentioned in the notice would not 
run out till the end of 4 August. She left the hotel on the morning 
of 4 August in a motor-car, and went to Newhaven and thence to 
Dieppe. She did not return to England till the end of September, 
and she went on 80 September to the " Hans Crescent Hotel." She 
left on 4 August no address to which her letters could be sent, and 
in fact they were not sent after her. In order to see whether this 
address fulfils the conditions laid down in In re Stogdon, Ex parte 
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Leigh (1), one must ascertain what is the principle of that decision ; 
and it is the more necessary to do so because it will govern the 
practice of the Bankruptcy Court hereafter. It is plain that it is 
not sufficient for the creditor merely to give an address where he 
can be heard of, but it must be an address where he can be paid^ 
or where by agreement the debt can be secured or compounded. 
Now what does this mean ? Suppose a creditor gives as his address 
his home where he permanently lives. Is he bound to remain at 
home all day, or never to go out without leaving word where he 
proposes to go, but, for the matter of that, might not succeed in 
going ? This is impossible. What, then, are the necessary con- 
ditions of the address? I think that the address must be of a 
place where the creditor is to be found during the seven days, and 
this is so whether that address is of the residence or of the place 
of business of the creditor ; and I think that, if the address given 
in the bankruptcy notice is such an address at the date of the 
service of the notice, occasional absence of the creditor from such 
place, even for a whole day, will not render the bankruptcy notice 
inefficient, unless the absence is such as to deprive the debtor of a 
reasonable opportunity of paying or securing according to the terms 
of the notice. And I do not think that it would make any differ- 
ence that the address was the temporary home of the creditor who 
happened to have no permanent home, or that the absence relied 
on as depriving the bankruptcy notice of its efficiency happened to 
occur on the last day of the seven. On the other hand, I think 
that, if the creditor, after the service of the notice, abandoned his 
place of address, so that it ceased to be a place where at reasonable 
times the creditor could be found (or some authorised agent on his 
behalf) to receive payment of the judgment debt, or to deal with 
the question of security, the bankruptcy notice would cease to 
be efficient. It was urged in the present case that when Mrs. Watt 
started on her journey to the Continent she abandoned her tem- 
porary address, and ceased to have any address where she, or any 
agent authorised to act on her behalf in the matter, could be found. 
My brethren think that, having regard to her practice of residing 
at the " Hans Crescent Hotel,*' and to the fact that her letters would 
be likely to be delivered there after her departure, this contention 
on behalf of the debtor fails in fact ; and I do not think I ought 
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to differ from them on a question of fact, bo this appeal will be 
dismissed with costs. 

I wish to add that the decision of the Court of Appeal in In re 
Stogdouy Ex parte Leigh (1), seems to me, so far as the observations 
contained in the judgments are concerned, to be difficult of practical 
application. Perhaps it might be considered whether the rules 
and forms might not be somewhat altered. 

Appeal dismissed. Leave to appeal to the House 
of Lords granted. 

Solicitors : Michael Abrahams^ Sons dc Co,^ for the Appellant. 
Charles RusseU <t Co,, for the Bespondent. 



In re JOHNSON JOHNSON, Ex parte MATTHEW 

AND WILKINSON. 

1908, December 7, 12. Phillimore and Wright, JJ. 

Baixkriqdcy—Setthment of Settlor's own Property— Life Estate Determinable on 
Bankruptcy — Forfeiture — Payment of Debts— Second Bankruptcy, 

An unmarried man settled his own property on himself for life, deter- 
minable on bankruptcy, with cei-tain limitations over. He subsequently 
became bankrupt, and his trustee in bankruptcy obtained an order setting 
aside the settlement so far as was necessary to pay the bankrupt's debts. 
The debts were accordingly paid, but the bankruptcy was not annulled. 
The settlor then became bankrupt a second time, and the trustee in that 
bankruptcy applied for a declaration that the bankrupt's life estate had 
vested in him, the trustee : — 

Held, that the first bankruptcy operated as a forfeiture of the settlor's 
life estate, and that it did not therefore vest in the trustee in the second 
bankruptcy. 

This was an appeal from a decision of the Judge of the Manchester 
County Courfc. 

The bankrupt Johnson, being then and now an unmarried man, 
and having then only just come of age, made on 1 September, 1898, 
a settlement of certain property, of which settlement the appellants 
are the present trustees. 

The property settled was a share of residue passing under his 
grandfather's will ; and the grandfather, when bequeathing legacies 
to his sons for their lives, had made such legacies determinable 
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on bankruptcy or upon the assignment or charge of the annual 
inconie. 

The settlement made by the bankrupt Johnson, instead of 
expressing the trusts and limitations explicitly, stated them by 
way of reference to the grandfather's will. There was, however, 
no dispute as to what the trusts were. The settlor assigned 
property to the trustees on trust to pay him the annual income 
until he was declared bankrupt or should assign or charge the 
annual income. Thereafter his rights were to cease, and the 
trustees were to have power to apply or not, as they thought fit, 
the income or any part for his personal maintenance and support, 
and were to apply the residue, if any, for the benefit of his children, 
if any, or to accumulate it and add it to the cot-pus^ which coiytis 
was ultimately to go to certain relations. 

In 1900 there was a first adjudication of bankruptcy. The 
trustee in that bankruptcy moved under section 47 of the Bank- 
ruptcy Act, 1888, to set aside the settlement, and it was set aside 
so far as was necessary to pay the bankrupt's debts provable in 
that bankruptcy. Thereupon under an order made by consent, 
the trustees of the settlement raised a sufficient sum to pay the 
debts in full, and costs. The bankruptcy was not, however, 
formally annulled. 

In 1902 there was a second bankruptcy. The trustee in that 
bankruptcy also applied to set aside the settlement ; but he failed 
to do so, the County Court Judge finding, as a fact, that at the 
time of making the settlement the bankrupt was able to pay all his 
debts without the aid of the property comprised in it. 

The trustee in bankruptcy then applied to have it adjudged and 
declared that the life estate of the bankrupt under the settlement 
vested in him, the trustee, and that he was entitled to the income 
thereof, with arrears. He obtained an order in those terms, which 
is the order now appealed from, 

Leigh Clare, for the appellant : 

The effect of the first bankruptcy was to determine the life 
interest of the bankrupt and to vest the settled property in the 
trustees of the settlement for the benefit of the persons entitled in 
remainder. 
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A, H. Caning ton, for the respondent : 

The first bankruptcy did not avoid the settlement. The trustees 
of the settlement consented to clear off the debts of the bankrupt 
out of the settled fund, and therefore the bankruptcy must be 
treated as if it had been annulled : Metcalfe v. Metcalfe [1889] (1). 

Leigh Clare replied. 

1903, December 12. 
The judgment of the Court was read by 

Phillimore, J., who, after stating the facts as above set out, 
continued : An owner of property cannot by way of settlement or 
contract qualify his own interest in property by a condition 
determining or controlling it in the event of his own bankruptcy, 
to the disappointment or delay of his creditors. This was decided 
in Wilson v. Greenwood [1818J (2), and the decision has been 
followed in a number of cases, many of which will be found cited in 
Mackintosh v. Pogose [1895] (3). 

But this rule applies only to a limitation on bankruptcy and to 
cases where, but for this limitation, the property or income would 
have come to the assignee or trustee in bankruptcy; and then 
only so far as it would have thus come. Thus in In re Detmold, 
Detmold v. Detmold [1889] (4), the husband settlor with a similar 
clause suffered an incumbrance of his income by the appointment 
of a receiver at the suit of a judgment creditor on 19 July, 1888. 
In or about September of the same year he was adjudicated 
bankrupt upon an act of bankruptcy committed on 29 July. It 
was held that before the act of bankruptcy there had been a 
forfeiture by the husband owing to the appointment of a receiver ; 
that the limitation over to the wife upon such forfeiture was good 
inasmuch as it defeated a particular alienee, and was not a fraud 
on the bankrupt laws ; that therefore the gift over had taken effect 
before the bankruptcy, the income had become vested in the wife, 

(1) 43 Ch. D. 633 ; 59 L. J. Ch. 159 ; 61 L..T. 767 ; 38 W. E. 397. 

(2) 1 Swanst. 471, 481. 

(3) 2 Manson, 27; [1895] 1 Ch. 505; 64 L. J. Ch. 275; 72 L. T. 251; 
43 W. R. 247. 

(4) 40 Ch. D. 585 ; 58 L. J. Ch. 495 ; 61 L. T. 21 ; 37 W. R 442. 
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and there was nothing for the trustee in bankruptcy to take. 
Following this authority, the Judge in In re Bretcer's Settlement, 
Morton v. Blackmore [1896] (5), stated as follows : ** The question 
is whether the life interest had determined previously to the 
bankruptcy. In that case it was held that what had been done 
previously to the bankruptcy did not amount to forfeiture or 
determination of the life interest, and therefore the trustee in 
bankruptcy took the life interest. 

In the case before us the trustee in the first bankruptcy, if he 
had failed in setting aside the settlement, would have succeeded in 
getting the bankrupt's life interest under it, because to allow the 
limitation over to take effect would have been, in the language 
of the cases, a *' fraud upon the bankrupt laws,'' or a disposition 
of property forbidden by law. But though the alienation could 
not take effect so as to disappoint and delay the creditors in the 
first bankruptcy, it operated as against the settlor as a forfeiture. 
He lost all his rights to the residue left after paying those creditors. 
The income came under the control and discretion of the trustees. 
If the limitation over had been to a determined person, as to the 
wife in the case of In re Detmold (4), she would have claimed 
a vested interest, which could only have been divested by 
impeaching the settlement — an impeachment which in this case 
has failed. 

The case looks different because the trustees of the settlement 
have a discretionary power, but the law to be applied is the same. 

The appeal must be allowed. 

Appeal allowed. 

Solicitors : W. E. Dowson, for the Appellant. 
W. JB. Glasier, for the Eespondent. 

(5) [1896] 2 Oh. 603; 65 L. J. Oh. 821; 75 L. T. 177 ; 45 W. E. 8. 
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In re parry, Ex parte THE TRUSTEE. 

1908, November 80. Wright, J. 

Bankruptcy — Revocable Settlement — Consent of Trustees — Substituted Settlement — 
Consideration — ** Purchaser** — Avoidaiice — Bankruptcy Ady 1883, «. 47. 

A., who was then solvent, executed a voluntary settlement revocable with 
the consent of the trustees. Subsequently, more than three years later, he 
partially revoked this settlement with the necessary consent. This consent 
was given on condition that A. should settle certain further property for the 
benefit (inter alia) of the beneficiaries under the former settlement. Within 
three years of executing this second settlement A. became bankrupt : 

Held, that the second settlement was not a transaction of purchase for 
valuable consideration within the meaning of section 47 of the Bankruptcy 
Act, 1883, and was void accordingly as against the trustee in bankruptcy. 

In re Pum/rey, Ex parte Hillman (1), as explained in Ilance v. Harding (2), 
followed. 

On 4 October, 1899, Charles Parry made a voluntary settlement 
(hereinafter called the first settlement) of certain property, on trust 
that he should receive the income for his life, with remainder to 
his children, and, in default of issue, in ultimate remainder for 
certain other persons. 

This settlement contained a power of revocation with the consent 
in writing of the trustees. 

On and prior to 29 December, 1902, Parry was in pressing 
monetary difficulties, and was anxious to raise a sum of 1,600/. 
for the payment of his creditors. He accordingly approached the 
trustees of the first settlement, and asked them to give their 
consent in writing to the revocation of this settlement so far as 
should be necessary to raise out of the property subject to it the 
required sum of 1,600Z. The trustees agreed to give Parry the 
necessary consent, on the condition that he should bring into a 
second settlement containing certain stipulated trusts, his life 
interest in the property that would still remain subject to the 
trusts*of the first settlement, and on the further condition that he 
would also bring into this second settlement a certain contingent 
interest belonging to him in a sum of about 8,000Z. Parry, 
accordingly, on 29 December, 1902, executed a second deed of 
settlement (hereinafter called the second settlement) by which 

(1) 10 Ch. D. 622 ; 48 L. J. Bk. 77 ; 40 L. T. 178 ; 27 W. E. 567. 

(2) 20 Q. B. D. 732 ; 57 L. J. Q. B. 403 ; 59 L. T. 659 ; 36 W. E. 629. 
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it was agreed that his life income under the first settlement (Less 
the income of 1,600Z.), and the income of the said contingent sum 
of about 3,000/. (if and when received) should be paid during his 
life, at the absolute discretion of his trustees, to the said Charles 
Parry, or to his wife or children or remoter issue, in such pro- 
portions as the trustees should think fit. And it was thereby 
further agreed that, subject to this discretionary trust, the 
property then newly brought into settlement should^ be held by 
the trustees upon trusts similar to those already declared by the 
first settlement. 

On the same day the trusts of the first settlement were revoked, 
so far as they related to the sum of 1,600/., with the consent in 
writing of the trustees. 

A receiving order was made against Parry on 2 September, 1908. 

The trustee in bankruptcy now moved that the second settle- 
ment might be set aside as a voluntary settlement, so far as might 
be necessary to satisfy the claims of creditors under the provisions 
of section 47 of the Bankruptcy Act, 1883 (3). 



H. Reed, K.C., and Mellor, for the trustee in bankruptcy : 

The second settlement is void, as against the trustee, under 
section 47. There was no valuable consideration, for the consent 
of the trustees to the partial revocation of the first settlement could 
not constitute a consideration, and the sum of 1,600/. obtained by 
the bankrupt was really obtained from himself. " Purchaser," in 
section 47, means a purchaser in the ordinary, commercial sense 
of the term, not a purchaser in the technical, legal sense : In re 
Pumfrey, Ex parte Hillman [1879] (1) ; and in this ordinary, 
commercial sense of the term there is clearly no purchaser here. 
This argument is enforced by the decision in Hance v. Harding 
[1888] (2), in which the case first cited was discussed and 
explained. 



(3) Bankruptcy Act, 1883, s. 47, 
sub-s. 1 : * * Any settlement of property 
not being a settiement made bef oi'e and 
in consideration of marriage, or made 
in favour of a piurchaser or incum- 
brancer in good faith and for valuable 
consideration, or a settlement made on 



or for the wife or childi*en of the 
settlor of property which has accrued 
to the settlor after marriage in right 
of his wife, shall, if the settlor becomes 
bankrupt within two years after the 
date of the settlement, be void against 
the trustee in the bankruptcy. ..." 

2 2 
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Buckynctster, K.C., and HanseU, for the trustees of the 
settlement : 

At the time of the second settlement there was then in existence 
a first settlement, indefeasible except with the consent of the 
trustees, under which a number of people were interested. The 
trustees of this first settlement, as representing these people, 
surrendered the interest of these people, so far as concerned 
the sum of 1,600{., on the express condition that something should 
be given them in return — that is, the execution of the second 
settlement. This surrender was a real consideration for the 
execution of the second settlement, which is not, accordingly, 
within the mischief of section 47 : Ex parte Berry [1812] (4). 

H. Reed, K.C., replied. 

Wright, J. : The view that I take of this case depends entirely upon 
the fact that the trusts of the first settlement were revocable at the 
request of the settlor with the consent of the trustees at their 
discretion ; and, having regard to that fact, it seems to me that 
I ought not to hold that the second settlement was a transaction 
of purchase for valuable consideration within the meaning of 
section 47 of the Bankruptcy Act, 1888, as construed in In re 
Pumfrey, Ex parte Hillman (1), having reference to the explanation 
of that case in Hance v. Harding (2). 

What really took place is this : The settlor, being anxious to 
obtain a present use of portions of the settled assets which were 
capable of immediate realisation, was willing to bring into settle- 
ment other assets which probably were not capable of immediate 
realisation, on the terms that the trustees, who had a discretionary 
power of consenting to the revocation of the trusts, should exercise 
their discretion so far as to consent to his taking out of settlement 
that portion of the old assets that he required. 

Now, the only question is whether this consent which the 
trustees gave was a consent given by them as purchasers for 
valuable consideration within the meaning of section 47. I do 
not think it was, in reality, a transaction of purchase at all, in the 
sense in which the word ** purchaser " is construed in the cases to 

(4) 9 Ves. 218. 
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which I have referred. The trustees did not, as it seems to me, 
purchase for any price whatever. The proper description of what 
they did is this — that they only exercised a fiduciary power to 
consent to terms which satisfied them that the trusts would not 
suffer. In one sense it may be said that the consideration which 
was given for a sale of assets to the amount of 1,600Z. really came 
from the debtor himself ; but the ground for the view that I take 
is that it was not a bargain of purchase at all — not a bargain 
between vendor and purchaser, but merely a partial substitution of 
one trust asset for another at the discretion of the trustees. I 
think, having regard to the decisions that have been cited, that 
that transaction cannot properly be described as coming within the 
language of the section. 

I think, therefore, that the trustee in bankruptcy is entitled to 
undo the second settlement, so far as is necessary to satisfy the 
claims of creditors against the estate of the bankrupt. 

Solicitors : Edward M. Lctzarus, for the Trustee in Bankruptcy. 
Walters d Co., for the Trustees of the Settlement. 
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In re POWELL, POWELL v. POWELL. 

1904, March 12, 16. Swinfen Eady, J. 

Bankruptcy — Liqnidatioii by Arrangement — Close of Liquidation — Undischarged 
Debtor — After-acquired Property — Bequest to Debtor — Right of Executors to 
Retain Debt — Bankruptcy Act, 1869. 

Section 54 of the Bankruptcy Act, 1869, which contains provisiona 
dealing with the status of undischarged bankrupts, applies to liquidating 
debtors. 

Ex parte Williams (1) followed. 

Prior to 1882 a father had lent his son various sums of money amounting 
in the whole to 1,133/., for which the son had given him a bill of sale on 
his furniture. In 1882 the son filed a petition under the Bankruptcy Act, 
1869, for liquidation of his affairs by arrangement. In 1883 the liquidation 
was closed, but the creditors refused to grant the son his discharge. The 
father sold the property comprised in the bill of sale for 182/., but did not 
prove in the liquidation for the balance of his debt. In 1903 the father 
died, having by his will bequeathed to the son a share of his residuary 
estate, which amounted to about 2,000/. The executors claimed to retain 
the balance of the debt out of the son's share. 

Held, that section 54 of the Act of 1869 applied, that the debtor not 
having obtained his discharge, the balance of the debt was a subsisting 
debt, and that the debtor must therefore bring it into account, together 
with interest thereon, from the expiration of three years from the close of 
the liquidation until distribution. 

This was an originating summons which raised the question 
whether upon the construction of the Bankruptcy Act, 1869, 
section 54 of that Act applied to the case of a liquidating debtor. 
The facts were as follows : 

Prior to 1881 the testator had lent his son, B. E. Powell, various 
sums, and on 28 September of that year the son gave his father a 
bill of sale on his furniture as security for the sum of 1,188/. 9a. 6(Z., 
which was then owing by him. The testator sold the property 
comprised in the bill of sale which realised 182/., leaving a balance 
due to him of 951Z. 9«. &d. 

On 28 February, 1882, B. E. Powell presented his petition for 
liquidation of bis affairs. On 5 April, 1882, the first meeting of 
creditors was held, at which a liquidation by arrangement was 
resolved upon, and a trustee was appointed. On 81 May, 1888, 
a meeting of creditors was held, at which resolutions were passed 
approving the accounts, releasing the trustee, and closing the 

(1) L. E. 20 Eq. 743 ; 44 L. J. Bk. 122. 
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liquidation, but no resolution was passed discharging the debtor. 
The testator never proved in the liquidation. 

After the liquidation the testator made his son a small weekly 
allowance and paid the rent of his house. On 23 September, 1903, 
the testator died, having by his will and codicils thereto appointed 
the plaintiff and B. E. Powell executors thereof, and bequeathed to 
the latter a share of his residuary estate of the value of about 
2,000Z. The plaintiff, as one of the executors, took out the present 
summons asking whether the executors were entitled to retain out 
of the share of E. E. Powell in the residuary estate all or any of 
the sums paid to him by the testator, and also, if they were, whether 
they were entitled to retain out of the same share interest on such 
sums, and if so, at what rate, and for what period. 

The Official Receiver made no claim to the property. 

F, Whinney for the summons. 



W. H. CozenS'Hardy and A. R. Sargeant for the defendant 
George Powell, representing the residuary legatees other 
than the defendant B. E. Powell : 

The balance of 9512. was a subsisting debt at the date of the 
testator's death for which he could have sued. Although the 
liquidation has been closed the son has never received his discharge* 
He is, therefore, not entitled to receive his share under the testator's 
estate without bringing into account the debt with interest thereon 
at 4 per cent, from the expiration of three years from the close 
of the liquidation. Section 54 of the Bankruptcy Act, 1869 (2), 



(2) Bankruptcy Act, 1869, s, 54, 
provides : 

** Where a person who has been 
made bankrupt has not obtained his 
discharge, then, from and after the 
close of his bankruptcy, the following 
consequences shall ensue : 

" (1) No portion of a debt provable 
under the bankruptcy shall be enforced 
against the property of the person so 
made bankrupt until the expiration of 
three years from the close of the bank- 
ruptcy ; and during that time if he pay 
to his creditors such additional sum as 



will, with the dividend paid out of his 
property during the bankruptcy make 
up ten shillings in the pound, he shall 
be entitled to an order of discharge in 
the same manner as if a dividend of 
ten shillings in the pound had origi- 
nally been paid out of his property : 

**(2) At the expiration of a period 
of three years from the close of the 
bankruptcy, if the debtor made bank- 
rupt has not obtained an order of dis- 
charge, any balance remaining unpaid 
in respect of any debt proved in such 
bankruptcy (but without interest in 
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applies to liquidations by arrangement: Ex parte WiUiams [1875] (1), 
In re Itees [1889] (3). 

The debt is outside the three years limit, and therefore outside 
the artificially protected period. 

[They also referred to Cherry v. Boultbee [1889] (4) ; In re W<U$on 
[18961 (5); In re Orpen [1880] (6).] 

P. F. Wheeler for the defendant E. E. Powell: 

Section 54 has no application in the present case. Ez parte 
TVilliains (1) did not so decide, nor did In re Rees (8). Ebbs v. 
Baulnois [1875] (7) decided that where there has been a discharge 
but the liquidation has not been closed the discharge operated as 
a closure of the liquidation so as to protect the debtor as regards 
after-acquired property. 

The converse case is true, viz., that where the liquidation is 
closed the debtor, although he has not received his discharge, is 
entirely released from his debts. 

[He also referred to In re Wainwright [1881] (8) ; In re PettiVa 
Estate [1876] (9) ; Jay v. Johnstone [1892] (10) ; and Palmer v. 
ffe«dm[1859](ll).] 

CozenS'Hardy in reply : 

The Act by section 49 expressly provided that a debt should be 
released by a discharge, and it cannot, therefore, be contended that 

the meantime) shall be deemed to be or of the Court haying jurisdiction in 

a subsisting debt in the nature of a bankruptcy in the place where the 

judgment debt, and subject to the property is situated, but to the extent 

rights of any persons who haye become only, and at the time and in the 

creditors of the debtor since the close manner directed by such Court, and 

of his bankruptcy, may be enforced after giving such notice and doing 

against any property of the debtor, such acts as may be prescribed in 

with the sanction of the Court which that behalf." 
adjudicated such debtor a bankrupt, 

(3) 60 L. T. 260. 

(4) 4 My. & Cr. 442 ; 9 L. J. Ch. 118. 

(5) [1896] 1 Ch. 925 ; 65 L. J. Ch. 553 ; 74 L. T. 453; 44 W. R. 571. 

(6) 16 Ch. D. 202 ; 50 L. J. Ch. 25 ; 43 L. T. 728 ; 29 W. B, 467. 

(7) L. R. 10 Ch. 479 ; 44 L. J. Ch. 691 ; 33 L. T. 342 ; 23 W. R. 820. 

(8) 19 Ch. D. 140 ; 51 L. J. Ch. 67 ; 45 L. T. 562 ; 30 W. R. 125. 

(9) 1 Ch. D. 478 ; 45 L. J. Bk. 63 ; 34 L. T. 51 ; 24 W. R. 359. 

(10) [1893] 1 Q. B. 189; 62 L. J. a B. 128 ; 68 L. T. 129 ; 41 W. B. 161 ; 
4R. 196; 57 J. P. 309. 

(11) 27Beav. 349. 
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the debtor was released by the closure of the liquidation. The right 
which the executors are seeking to enforce is not set off but retainer : 
In re Smith, Green v. Smith [1888] (12), In re Akerman [1891] (18). 
Ex parte Williams (1) has never been dissented from, and was 
approved of in In re Smith (12), at p. 679. 

The Bankruptcy Discharge Act, 1887, which is applicable to a 
liquidation by arrangement would be unnecessary if the closure of 
the liquidation was equivalent to a discharge. 

SwiNFEN Eady, J., in dealing first with the second point raised, 
viz., as to the payments made to the debtor subsequently to the 
liquidation, said that taking into account the position and circum- 
stances of the parties, it was reasonably clear that these payments 
could not be treated either as loans or advances, and the son could 
not therefore be required to bring them into account. His Lordship 
then stated the facts with reference to the first point, viz., as to 
the payments made prior to the commencement of the liquidation 
and continued : The first point is a question of law. Mr. Cozens- 
Hardy insists that the balance of the money advanced by the 
testator prior to the liquidation is a debt which is still owing and 
has never been discharged, and that it must, with arrears of interest 
on it, be brought into account in ascertaining the share of the son 
in his father's residuary estate. Mr. Wheeler, on the other hand, 
insists on the contrary view. He alleges that the fact that the 
debtor has not obtained his discharge does not make any difference. 
He says that if the discharge had been granted, but the liquidation 
proceedings had not been closed, the debtor would have been 
entitled to retain his after-acquired property : Ebbs v. Boulnois (7). 
Then he argues that the converse ought to be true: viz., that 
although the liquidating debtor has not been discharged, yet, inas- 
much as the liquidation has been closed, he ought to be entitled to 
his after-acquired property. That was equivalent to saying that 
there is no difference whether the debtor receives his discharge 
or not. 

I will now consider the relative positions of a bankruptcy and 
a liquidation by arrangement. This is a liquidation. Li the case 

(12) 22 Ch. D. 686 ; 62 L. J. Ch. 411 ; 48 L. T. 154 ; 31 W. R. 413. 

(13) [1891] 3 Ch. 212 ; 61 L. J. Ch. 34 ; 66 L. T. 194 ; 40 W. E. 12. 
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of bankruptcy, no doubt, if the bankrupt has been discharged but 
the bankruptcy has not been closed, he will be entitled to his after- 
acquired property ; but the converse is manifestly not true. If the 
bankrupt has not obtained his discharge his after-acquired property 
will be liable to be taken, subject to the restrictions imposed by sec- 
tion 54 of the Bankruptcy Act, 1869: viz., that no portion of the debt 
is to be enforced against the property until three years after the close 
of the bankruptcy, and that the balance of unpaid debts after the 
expiration of that period are to be deemed judgment debts and 
enforceable against the property of the debtor with the consent of 
the Court. Why should there be a diflferent rule in the case of 
liquidations by arrangement ? If the rule is as it was contended 
it was, a liquidating debtor would escape all further liability in 
respect of unsatisfied debts. I am unable to see any principle on 
which a liquidating debtor ought to be released from those debts. 
Then does the Act on its true construction release him ? Section 125 
of the Act deals with liquidations by arrangement, and (sub-sec- 
tion 7) applies to liquidations all the provisions of the Act as to 
bankruptcy **with the modifications hereinafter mentioned." So 
that, unless there are modifications, the rules as to bankruptcy 
apply. A modification is found in sub-section 9, which provides 
that "the provisions of this Act, with respect to the close of the 
bankruptcy, discharge of a bankrupt, to the release of a trustee, 
and to the audit of accounts by the comptroller, shall not apply in 
the case of a debtor whose aflFairs are under liquidation by arrange- 
ment. ..." The provisions with respect to the close of the 
bankruptcy are to be found in section 47, headed ** Close of Bank- 
ruptcy." The provisions as to the discharge of the bankrupt are 
to be found in sections 48, 49, and 50, and are headed ** Discharge 
of Bankrupt." The release of a trustee is provided for by sec- 
tions 51, 52, and 53, which are headed "Release of Trustee." 
Audit of accounts is dealt with by sections 55 to 58. There is, 
however, an intermediate section (section 54) headed ** Status of 
Undischarged Bankrupt," and the question is whether that section 
applies to a liquidating debtor. It was pointed out that sub-sec- 
tion 1 spoke of the bankrupt not having obtained his discharge, 
and sub-section 2 of an "order of discharge," and it was argued 
that this showed that the language of the section was inapplicable to 
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a liquidation by arrangement, because the liquidating debtor when 
discharged was discharged by a resolution of the creditors passed 
at a meeting. But sub-section 10 of section 125 provides that 
''the trustee shall report to the Registrar the discharge of the 
debtor, and a certificate of such discharge given by the Registrar 
shall have the same effect as an order of discharge given to a 
bankrupt under this Act.'' If that provision is borne in mind 
section 54 is, in my opinion, applicable to the case of a liqui- 
dating debtor ; and, although in the case of a liquidating 
debtor there is no analogous provision to sub-section 1 of that 
section, which provides for the payment of lOs. in the pound, 
yet sub-section 2 may, and in my judgment does, apply in such 
a case. If that is not so the Act contains no provision which 
applies to the case of a liquidating debtor who has not obtained 
his discharge. 

Turning then to authority, shortly after the Act of 1869 came 
into operation the point arose in Ex parte Williams (1). There a 
liquidating debtor, who had not obtained his discharge, had con- 
tracted fresh debts and had filed a liquidation petition. The 
creditors met and resolved on a liquidation, but the Registrar 
refused to register the resolutions for liquidation because no notice 
of the meeting had been given to the creditors under the first 
petition. The Chief Judge in Bankruptcy held that no such notice 
was necessary, and that the resolutions ought to be registered, on 
the ground that the creditors under the first petition had no rights 
against the debtor's property except under the provisions of sec- 
tion 54 of the Act. That case has been treated in all the text- 
books as determining that point, see Bobson on Bankruptcy 
(3rd ed.), p. 598. In Williams on Bankruptcy (2nd ed.), at p. 334, 
it is laid down that '' where a liquidation is closed, but no discharge 
has been granted to the debtor, the rights of the creditors are 
governed by section 54." In 1889 the matter came before Mr. 
Justice Eeeewigh in In re Bees, Rees v. Reea (3). There the ques- 
tion was as to the right of executors to retain a legacy given to a 
legatee who was a liquidating debtor against a debt due by him to 
the estate, and the learned Judge held that, inasmuch as there was 
no debt which could be enforced until after the expiration of three 
years from the close of the liquidation, the executors could not 



28 In bb POWELL, POWELL v. POWELL. [Maj^sok, 

retain or set off the debt as against the legacy. So that he there 
treated section 54 as applying. And in In re Watson^ Turner v« 
Watson (5), Mr. Justice North referred to In re Bees (8) as deciding 
that there was no right of retainer. 

There is, therefore, a general consensus of opinion that section 54 
applies to the case of a liquidating debtor. The argument, there- 
fore, put forward by the one of the residuary legatees on behalf of all 
must prevail, and the liquidating debtor must bring into account the 
balance of 951Z., owing from him to his father's estate with interest 
at 4 per cent, from the expiration of three years from the close of 
the liquidation until distribution. He will not have to bring in the 
rent and allowances. 

Solicitors: Sheffield, Son d Poivell, for the Plaintiff and the 

Defendant George Powell. 
Finch d- Turner, for the Defendant R. E. Powell. 
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NATAL LAND AND COLONISATION CO., LIMITED, 
V. PAULINE COLLIERY AND DEVELOPMENT 

SYNDICATE, LIMITED (l). 

1903, November 4, Deceviber 2. P. C. 

Company — Cotdract on Behalf of Intended Company — Subsequent Adoption of 

Contract by Company, 

A company cannot by adoption or ratification obtain the benefit of a con- 
tract purporting to bave been made on its behalf before the company cam& 
ezistenoe. To obtain such benefit, a new contract must be entered into by 
the company in the terms of the old contract. 

Kdner v. Baxter (2) approved. 

This was an appeal from a decree dated 29 May, 1902, of the 
Supreme Court of Natal. 
The facts are stated in the judgment. 

Danckwerts, K.C., and MacSwinney, for the appellants : 

There was no privity of contract between the appellants and the 
respondents. It is settled by a series of cases that where a person 
proposes to sign a contract as agent, but has no principal at the 
time, no subsequent adoption or ratification by another purporting 
to be a principal is operative. There must be a new contract in 
terms of the old. 

Haidane, K.C., and Boydell Houghton : 

By the alteration in the original contract authorised by Bycroft 
on 30 December, 1897, Mrs. de Carrey was empowered to substitute 
the syndicate for herself. She did so substitute the respondenta 
by signing the articles of association, and this constituted a new 
contract in terms of the original contract. 

Danckiverts, K.C, in reply. 

Lord Davby delivered the judgment of their Lordships: The 
appellants are an incorporated joint-stock company, having their 

(1) Coram, Lord Macnaghten, Lord Davey, Lord Lindley, Sir Arthur 
Wilson, and Sir John Bonser. 

(2) L. R. 2 0. P. 174; 36 L. J. C. P. 94; 15 L. T. 313; 15 W. R. 278; 
12 Jut. (n.s.) 1016. 
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head oflBce in London. Prior to and in the month of December, 
1897, one Bycroft was their general manager in Natal under a 
power of attorney dated 26 October, 1888, by the terms of which he 
was empowered to sell and lease the company's lands in the colony 
and to make contracts for these purposes. On 9 December, 1897, 
Bycroft, on behalf of the appellants, made a contract with a Mrs. 
de Carrey respecting the coal-mining rights in 8,000 odd acres of 
land belonging to the appellants and known as the Coal Company's 
Lots. The terms of this agreement are contained in seven letters 
extending from 30 November to 9 December, 1897, between Bycroft 
and Messrs. Shepstone, Wylie and Binns, then acting as solicitors 
for Mrs. de Carrey. The material terms are as follows: First, 
Mrs. de Carrey was to have an option — that is, a right of prospecting 
for coal, for six months from 20 December, 1897, with power to 
extend the option for a further period of three months ; secondly, 
the option was not assignable ; thirdly, that Mrs. de Carrey should 
have the right, during the continuance of the option, to call for a 
lease of the coal-mining rights for a term of three years, subject to 
payment of certain rents and royalties, with power to extend the 
term to thirty-one years ; fourthly, Mrs. de Carrey was to have the 
right to sell the lease to a joint- stock company fulfilling certain speci- 
fied conditions ; fifthly, Mrs. de Carrey w^as to pay or hand over to 
the appellants 25 per cent, of the value received from the sale of the 
lease, in shares or cash, or both, at the option of the appellants; 
sixthly, Mrs. de Carrey was to pay the appellants lOOZ., to be 
forfeited in case the lease was not taken up, but to be repaid on 
compliance with certain conditions. 

By an agreement dated 22 December, 1897, and expressed to be 
made between William Louch, "in his capacity as a provisional 
director of the Pauline Colliery and Developing Syndicate about to 
be registered . . . underthelawsof the" South African **Bepublic," 
of the one part and Mrs. de Carrey of the other part, Mrs, de Carrey 
sold and purported to assign to Louch all her interest in {inter alia) 
the above option in consideration of 800Z. cash and 10,000 shares 
in the syndicate. Bycroft was not informed of this agreement 
or of the assignment purported to be made by Mrs. de Carrey, and 
did not in fact know of it until 17 December, 1898. 

On 29 December, 1897, the solicitors acting for Mrs. de Carrey 
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wrote to Bycroft requesting him, as (it was stated) Mrs. de Carrey 
was really acting as the nominee of the syndicate, to insert a new 
clause in the agreement giving her the right to cede and transfer 
all her rights in the option to the Pauline Syndicate on the condi- 
tion that the syndicate should assume all the rights and obligations 
to the appellants under the agreement. And on the following day 
Rycroft wrote to the solicitors a letter containing the following 
passage: ''I beg to say that it was understood at the time of 
making the agreement with Mrs. de Carrey that she and the 
original (or parent) syndicate were one and the same, therefore I 
could not have any objection to the Pauline Colliery and Developing 
Syndicate being substituted under section 4 of your letter of the 
8th instant (Mrs. de Carrey's consent to the alteration, you assure 
me, has been obtained) for Mrs. de Carrey." 

At this time Bycroft was not aware of the assignment to Louch 
which had already been made by Mrs. de Carrey by the agreement 
of 22 December, 1897, and he did not know what was the constitu- 
tion of the so-called syndicate, or who were the persons who com- 
posed it, or what person he had agreed to substitute for Mrs. 
de Carrey. Their Lordships, however, will assume that the sub- 
stitution was within his powers. The respondent company was 
not incorporated until 22 January, 1898, on which date it was 
registered as a joint-stock company with limited liability at 
Pretoria, under the laws of the late South African Bepublic. The 
lOOZ. payable under the agreement was paid to Bycroft by the 
unincorporated syndicate before the incorporation of the respondent 
company. This sum was subsequently (on 25 November, 1898) 
repaid by Bycroft to one Thurston by the order of Mrs. de Carrey. 

On 31 January, 1898, Bycroft wrote to the solicitors of Mrs. 
de Carrey and the syndicate a letter containing a copy of a 
telegram which (he says) he had that morning received from the 
appellants' London oflSce. The telegram was as follows : "Umhlali 
matter was not in accordance with instructions. Do nothing further. 
Inform Binns must wait Board's orders." 

Binns was a member of the firm of Shepstone, Wylie and Binns, 
the solicitors for Mrs. de Carrey, the unincorporated syndicate, and 
the respondent company. Bycroft's comment on this telegram 
in his letter was, "I do not know what particular part of our 
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negotiations this may refer to, but if anything more is required 
of me by the Pauline Syndicate or Mrs. de Carrey I am bound by 
these instructions to await orders from the Board." 

Their Lordships are of opinion that after this date Eycroft had 
no authority to make a new agreement, or to vary the existing 
agreement, or in any other way to bind the appellants in the 
matter. 

The term was extended to 80 September, 1898, as provided ii:^ 
the agreement. The respondents had been engaged in boring for 
coal on an adjoining property, and did not prospect or bore for coal 
on the property of the appellants till shortly before the expiration 
of the extended term, and very little work appears to have been 
done. But on 15 September, 1898, the secretary of the respon- 
dents, by a letter of that date, informed Rycroft that his board was 
given to understand that his syndicate had struck a 3 ft. 8 in. 
seam of coal on the appellants' property at a depth of 298 feet, and 
claimed a lease to the respondents on terms of the correspondence 
between Eycroft and Messrs. Shepstone, Wylie and Binns, which 
they alleged constituted an agreement between the appellants and 
the respondents. Rycroft, on the same day, answered the letter, 
stating that he should send a copy of it to the London secretary of 
his company to be laid before the board for their instructions. On 
12 December, 1898, Rycroft, acting under the instructions of the 
appellants* board, declined to entertain the claim, but ofifered to 
consider an application for a lease at the same rent and royalties, 
but subject to certain conditions. This oflfer was not accepted. 

On 30 May, 1899, the respondents commenced the present action 
against the appellants for specific performance of the agreement 
contained in the seven letters dated 30 November to 9 December, 
1897, or in the alternative for damages. In their declaration the 
respondents alleged that on 22 December, 1897, they acquired all 
the interest of Mrs. de Carrey in the agreement, but did not allege 
any other assignment to them or title to the benefit of the 
agreement. 

The appellants in their plea to the declaration averred that there 
was no contract between the respondents and themselves, and 
alleged that the agreement to substitute the syndicate for Mrs. 
de Carrey was obtained from Rycroft by misrepresentation, the 
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misrepresentation charged being that Binns and Louch had repre- 
sented that Mrs. de Carrey had been acting for the syndicate all 
through the negotiations, whereas the syndicate or Louch had 
purchased the benefit of the agreement from her for a large sum. 

The Court, consisting of Mr. Justice Finnemore and Mr. Acting- 
Justice Beaumont, decided in favour of the respondents on both 
points, and by their judgment of 29 May, 1902, decreed specific 
performance of the agreement with costs. On the question of 
privity of contract they seem to have held that a new contract on 
the terms of the old one had been made between the appellants and 
the respondents. The acts of part performance which were relied 
on by the learned Judges as evidence of such new contract were the 
occupation and working of the land in question by the respondents, 
the expenditure of money on the faith of the agreement, and the 
acceptance by the appellants of the payment of lOOZ. as a guarantee 
for prospecting operations. This sum, however (as already stated), 
was in fact paid before the incorporation of the respondents. 

Their Lordships do not think it necessary to say whether the 
agreement was or was not voidable on the grounds alleged or on 
other grounds appearing in the correspondence, because they are 
clearly of opinion that there was no contract between the appellants 
and the respondents. The contract was made with Mrs. de Carrey, 
and even if she can be treated as having made it on behalf either 
of the unincorporated syndicate, who were the promoters of the 
respondent company, or on behalf of the company itself when 
incorporated, it is clear that a company cannot by adoption or 
ratification obtain the benefit of a contract purporting to have been 
made on its behalf before the company came into existence. It is 
unnecessary to cite all the cases in which this has been decided 
from Kelnei* v. Baxter [1866] (2) downwards. But the facts may 
show that a new contract was made with the company after its 
incorporation on the terms of the old contract. The circumstances 
relied on for that purpose in the present case are not, in the opinion 
of their Lordships, necessarily referable to, and do not necessarily 
imply, a new contract with the respondents. But a conclusive 
reason which negatives any new contract is that Eycroft, by whose 
agency the new contract must be supposed to have been made, 
had no power or authority after 81 January, 1898, to make such a 

M. — VOL. XI. 8 
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contract on behalf of the appellants, and his want of authority 
was known to the solicitors acting for the respondents. He was 
not either the actual or the ostensible agent for that purpose of the 
appellants. 

Their Lordships will therefore humbly advise his Majesty that 
the judgment of 29 May, 1902, ought to be reversed, and that, 
instead thereof, judgment ought to be given for the defendants in 
the action with costs. The respondents will also pay the costs of 
this appeal. 

Solicitors : Kimhers d Boatman^ for the Appellants. 

Budd, Johnson & Jecksj for the £espondents« 



In re tea corporation, SORSBIE v. TEA 

CORPORATION. 

1908, Noveinher 23. C. A. Vaughan Williams, Rombr, and 

Stirling, L.J J. 

Company — Reconstruction — Scheme of Arrangement — Approval by Creditors — 
DtaaentieiU Shareholders — Companies Act, 1862, s, 161 — Joint-Stock Com^ 
panics Arrangement Act, 1870, s. 2 — Companies Act, 19C0, s, 24. 

A Bcheme of arrangement for the reconstruction of a company after 
providing for the claims of the debenture-holders and other creditors of the 
company, gave options to holders of preference and ordinary shares respec- 
tively to take shares in the new company credited as partly paid up in 
proportion to their holdings in the old company. There was evidence to 
the effect that if the assets were immediately realised there would be no 
balance available for meeting the claims of ordinary shareholders. At 
separate meetings of debenture-holders, creditors, and preference share- 
holders, three-fourths majorities in favour of the scheme had been 
obtained, but at the meeting of ordinary shareholders such a majority 
was not obtained: — 

Held, that, notwithstanding that the scheme had not the approval of a 
three- fourths majority of the ordinary shareholders, the Court had power to 
sanction it as regards the creditors by virtue of the Joint-Stock Companies 
Arrangement Act, 1870, s. 2; and as regards the preference shareholders 
by virtue of the Companies Act, 1900, s. 24. 

This was an appeal from an order of Bugklet, J., sanctioning a 
scheme of arrangement under the Companies Act, 1862 to 1900, for 
reconstruction of the Tea Corporation, Limited, whereby the assets 
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and liabilities of the company were to be transferred to a new 
company. 

The company was incorporated on 24 July, 1897, with a nominal 
capital of 200,000Z., divided into 20,000 preference shares of 51. 
each and 20,000 ordinary shares of 61. each. All the shares had 
been paid up in fall except 426, in respect of which there were 
calls in arrear amounting to 2,180{. The objects of the company 
were to acquire certain property in Ceylon, and to carry on the 
business of tea-planters. Shortly after its incorporation the 
company acquired various tea estates in Ceylon, of an area of 
over 7,000 acres. 

In 1897 the company created 65,000/. of 5 per cent, first 
mortgage debenture stock, and the same was secured by a trust 
deed dated 20 December, 1897, made between the company of the 
one part and the Debenture Corporation and T. J. Lawrence, as 
trustees for the debenture-stock holders of the other part. The 
whole of this 65,000/. debenture stock was issued and remained 
outstanding. During 1902 the company was unable to keep down 
the interest upon the debenture stock, and this action was then 
commenced on behalf of the holders of debenture stock. Btbnb, J., 
made an order that the trusts of the trust-deed should be carried 
into execution, and a declaration of charge and an order for 
accounts and inquiries in the form usual in a debenture-holders' 
action. 

On 12 May, 1908, a resolution was passed for the voluntary 
winding-up of the company, and a liquidator was appointed. 

Besides the 65,000/. owing in respect of the debenture stock, 
there was about 8,600/. owing for interest thereon, and 2,500/. for 
costs, charges, and expenses. There were unsecured creditors to 
an amount of upwards of 12,000/. 

It being stated that the proceeds of the company's undertaking 
and assets, if realised in the liquidation or by the debenture-stock 
holders, or the trustees for the debenture-stock holders, would 
not exceed 70,000/., and would be wholly insufi&cient to pay oflf 
the moneys owing to the debenture-stock holders and unsecured 
creditors of the company and costs of liquidation, and that in no 
event would there be any surplus for distribution among the con- 
tributories of the company, a scheme of arrangement was framed, 

8 2 
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under the Joint- Stock Companies Arrangement Act, 1870, with the 
object of avoiding a realisation of the assets. This scheme was as 
follows : — 

" 1. A new company shall be formed under the Companies Acts, 
1862 to 1900, as a company limited by shares with the same 
name as the present company or with such other name as may be 
determined by the liquidator with the approval of the Court. 

" 2. The capital of the new company shall be 70,000i., divided into 
70,000 shares of 11. each. The objects of the new company shall 
include the acquisition and undertaking of all or any of the assets 
and liabilities of the present company. The memorandum and 
articles of association of the new company shall be framed in 
accordance with the draft which has already been prepared with 
the privity of the liquidator. The first directors of the company 
shall be Alfred Ball, Thomas James Lawrence, and Vivian Hugh 
Smith, or in case of the refusal or inability of any of the said 
persons to act as director some other person nominated in his place 
by the liquidator with the approval of the Court, 

** 8. The liquidator shall enter into an agreement with the new 
company for the adoption of this scheme by the new company, 
and for the transfer to the new company upon the footing and 
subject to the provisions of this scheme of the assets of*the present 
company. 

''4. The new company shall create first mortgage debenture 
stock charged by way of fixed charge on its immovable property in 
Ceylon and by way of floating charge on the rest of its undertaking, 
property and assets, and bearing interest at 4{. 10s. per cent, per 
annum as from the 1st July, 1908. The company shall be bound to 
redeem the stock at par on the 81st December, 1940. The amount of 
the stock shall be 52,0002. The trust deed securing the stock shall 
be framed in accordance with the draft already prepared with the 
privity of the liquidator. The trustees of the stock shall be the 
Debenture Corporation, Limited. The debenture stock is to be 
reduced to 40,000i., by purchase or drawings as provided by the 
said draft deed, the new company for that purpose applying its 
profits up to at least 1,000Z. per annum. * 

"5. The new company shall pay to each debenture stockholder 
of the present company a sum in cash equal to 20 per cent, of the 



Vol. XI.] SORSBIE i\ TEA CORPORATION. 87 

nominal amount of his holding and all arrears of interest thereon 
to the Ist July, 1903, and shall allot to him first mortgage debenture 
stock of the new company to the amount of 80 per cent, of his 
holding, and in exchange for such payment and for the certificate 
for such stock of the new company he shall surrender his debenture 
stock of the old company and deliver up his certificate for the 
same, and shall be deemed to accept such payment as aforesaid and 
the delivery of the certificate for the stock of the new company as 
complete satisfaction for all his claims in respect of the debenture 
stock of the old company. 

"6. The new company will take over and discharge all the 
liabilities of the old company (other than its liabilities and interest 
on its debenture stock) and will pay and discharge all the costs, 
charges and expenses of the trustees of the deed securing the 
present company's debenture stock and of the receiver appointed 
by them and all the costs as between solicitor and client of all 
parties of the action, Sorsbie v. Tea Corporation^ Limited^ and also 
all the costs of and incidental to the winding-up and dissolution 
of the present company, including the costs of and incidental td 
this scheme and to carrying the same into effect. 

*' 7. Each holder of the preference shares in the present com- 
pany shall, in respect of each preference share of 51. held by him, be 
entitled to claim an allotment of four shares of IL each in the new 
company, with a sum of 10«. per share credited as paid up thereon. 
Each holder of ordinary shares in the present company in respect 
of each such ordinary share shall be entitled to claim an allotment 
of one share of 11. in the new company, with a sum of lOir. per share 
credited as paid up thereon. 

" 8. The new company shall not be bound to allot any shares 
hereunder to. any person unless he shall, within three weeks from 
the time when this scheme shall be sanctioned by the Court, claim 
the allotment by writing addressed to the new company, and shall 
in respect of each partly paid share for which he shall apply pay 
la. on application. The balance on each such partly paid share 
shall be paid as to 4:8. on allotment and as to 58. within three months 
from allotment. The liquidator shall, within seven days after this 
scheme shall be sanctioned as aforesaid, give to each member notice 
thereof at his registered address. 
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** 9. The liquidator of the present company shall sell for what 
they will fetch such of the above mentioned shares of the new 
company as the members of the present company shall be entitled 
to claim but shall not claim within the period aforesaid, and the 
new company shall allot the said shares to the purchasers, and 
the net purchase-money received by the liquidator for the said 
shares (after deducting expenses of sale) shall be distributed 
rateably amongst those shareholders who were respectively 
entitled to claim but did not within the period aforesaid claim 
such shares. 

" 10. As soon as may be conveniently after this scheme becomes 
binding the present company and the liquidator, and all other 
necessary parties, shall do and execute all such deeds and docu- 
ments as may be necessary for the conveyance and transfer to 
the new company of the property of the present company in the 
terms of this scheme and for otherwise carrying this scheme into 
effect. Until the transfer to the new company of the business of 
the present company in pursuance of such deeds or documents 
the receiver and the liquidator shall be deemed to be carrying on 
the same on account of the new company as a going concern, but 
until the assignment and transfer the receiver and the liquidator 
shall be at liberty to discharge out of the same any debts and 
liabilities to be undertaken by the new company. 

" 11. All further proceedings in the action of Sorabie v. Tea 
Coj-po^'atioiiy Limited, shall be forthwith stayed. 

" 12. All further proceedings in the liquidation of the present 
company shall be stayed except such as may be necessary for 
carrying into effect this scheme or the order confirming the 
same. 

'' 18. Unless (a) this scheme is adopted by the new company 
within three weeks after the sanction of this scheme by the Court, 
and {b) all the said shares to be allotted hereunder are duly 
allotted within six weeks after such sanction, the liquidator may, 
with the sanction of the Court, declare that the scheme has fallen 
through and thereupon the winding-up of the present company 
shall proceed in due course and all the other provisions of this 
scheme shall be at an end. 

^'14. The liquidator may assent to any modification in this 
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scheme or to any condition which the Court may think fit to 
approve or impose. 

'' 15. Nothing in this scheme contained shall affect any charge, 
lien or security except as herein otherwise expressly provided." 

The liquidator of the company, in pursuance of an order of the 
Court, convened separate meetings of — ^first, the holders of mort- 
gage debenture stock of the company; secondly, the unsecured 
creditors of the company ; thirdly, the contributories holding 
preference shares ; and fourthly, the contributories holding 
ordinary shares of the company, for the purpose of considering 
the scheme of arrangement. 

These meetings were held on 9 July, 1903. At the meeting of 
debenture-stock holders the scheme was unanimously approved by 
those present in person or by proxy. The meeting of unsecured 
creditors was attended by five creditors whose debts amounted to 
upwards of 11,1872., and they unanimously approved of the scheme. 
The meeting of preference shareholders was attended personally or 
by proxy by thirty-five contributories holding 6,545 preference 
shares, and twenty-three other contributories holding 822 pre- 
ference shares were represented by persons whose proxies were 
stated to be irregular in form or otherwise defective. The scheme 
was approved by twenty holders of 5,173 preference shares, and 
nine persons holding 652 preference shares disapproved of the 
scheme. The twenty-three contributories holding 822 preference 
shares, who were represented by persons holding proxies stated to 
be defective, tendered votes against the scheme. The meeting of 
ordinary shareholders was attended, either personally or by proxy, 
by twenty-four contributories holding ordinary shares, whose 
holdings amounted to 1,958 shares, and twenty-nine other holders 
of ordinary shares amounting to 1,757 shares were represented by 
persons holding proxies stated to be irregular in form or otherwise 
defective. There voted in favour of the scheme eight holders of 
1,269 ordinary shares, and sixteen contributories holding 689 
ordinary shares disapproved of the scheme. The twenty-nine 
contributories holding 1,757 ordinary shares, who were repre- 
sented by persons holding proxies stated to be defective, tendered 
their votes against the scheme. 

It was submitted that as the company's assets, if realised, would 
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be insufficient to leave any surplus for distribution among the 
ordinary shareholders, the scheme ought to be sanctioned, not- 
withstanding the result of the meeting of ordinary shareholders. 

Messrs. Anthony Gibbs and Son offered to purchase from the 
liquidator at the price of one penny per share any shares in the 
new company which the members of the company should not claim 
within the time allowed by the scheme. 

The petition for approval of the scheme was heard by Buckley, J,, 
who confirmed the scheme subject to certain alterations, to give 
shareholders more time to come in. 

H. G. Hemerde, an ordinary shareholder in the company, 
appealed. 



Bucktnaster, K.C.y and Austen-Cartmell, for the appellant: 

There has been no special resolution in support of this scheme 
by the ordinary shareholders under section 161 of the Companies 
Act, 1862. No such scheme as this has ever been sanctioned under 
the Joint- Stock Companies Arrangement Act, 1870, s. 2, or the 
Companies Act, 1900, s. 24(1). The Act of 1870 provides that a 
compromise can be made between the company and its creditors, 
which, if approved by a three-fourths majority of creditors, will 
bind dissentient creditors. It has no application to contributories, 
whose rights remain unaffected. The effect of this scheme is to 



(1 ) Joint-Stock Companies Arrange- 
ment Act, 1870, 8. 2 : ** Where any 
compromise or arrangement shall be 
proposed between a company which is, 
at the time of the passing of this Act 
or afterwards in the course of being 
wound up, either voluntarily or by or 
under the supervision of the Court, 
under the Companies Act, 1862 and 
1867, or either of them, and the creditors 
of such company, or any class of such 
creditors, it shall be lawful for the 
Court, in addition to any of its powers, 
on the application in a summary way 
of any creditor or the liquidator, to 
order that a meeting of such creditors 
or dass of creditors shall be summoned 
in such manner as the Court shall 
direct; and if a majority in number 



representing thi*ee-fourths in value of 
such creditors or class of creditors 
present either in person or by proxy 
at such meeting shall agree to any 
arrangement or compromise, such 
arrangement or compromise shall, if 
sanctioned by an order of the Court, 
be binding on all such creditors or 
class of creditors, as the case may bo, 
and also on the liquidator and con- 
tributories of the said company." 

Companies Act, 1900, s. 24: **The 
provisions of section 2 of the Joint- 
Stock Companies Arrangement Act, 
1870, shall apply not only as between 
the company and the creditors, or any 
dass thereof, but as between the com- 
pany and the members, or any class 
thereof." 
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affect the rights of contributories without giving them the protection 
of section 161 of the Act of 1862 as regards dissentient shareholders. 
The ordinary shareholders cannot be compelled to take shares in 
the new company. Under the Act of 1870 the Court cannot approve 
of a scheme so as to bind contributories, or deprive them of their 
rights under section 161 of the Companies Act, 1862 : In re Canning 
Jarrah Timber Co. [1900] (2) and In re Broxvnjielda Guilds Pottery 
jSocie^^ [1898] (8). The assets of a company cannot be sold for 
shares in a new company, as is proposed here, except under the 
provisions of section 161. Shareholders who object can only be 
bound under that section, and the scheme cannot be approved by 
the Court unless the contributories are bound. 

[Vaughan Williams, L.J., referred to In re English, Scottish and 
Australian Chai-tered -Banfc [1898] (4) and In re London Chartered 
Bank of Australia\}A9^'] (5).] 

Manby and Mark Homer, for other shareholders, supported the 
appeal. 

A' Beckett Terrell, for the plaintiff in the action. 

Clausnn {Eve, K.C., with him), for the liquidator and the 
company : 

Unless the assets are worth a great deal more than the evidence 
shows, the ordinary shareholders have no real interest in the 
scheme at all. The Joint-Stock Companies Arrangement Act, 
1870, s. 2(1), makes the scheme when sanctioned binding on the 
liquidator and contributories. 

Rowden, K.C., and Go^'don Brown, for holders of debenture 
stock and the trustees of the trust deed, supported the scheme. 

Buckmaster, K.C., replied. 

(2) 7 Manson, 439 ; [1900] 1 Ch. 708 ; 69 L. J. Ck 416 ; 82 L. T. 409. 

(3) W. N. (1898) 80 ; 33 L. J. N. C. 426. 

(4) [1893] 3 Ch. 385 ; 62 L. J. Ch. 825 ; 69 L. T. 268 ; 42 W. E. 4 ; 

2 E. 574. 

(5) [1893] 3 Ch. 540; 62 L. J. Ch. 841; 69 L. T. 593; 42 W. E. 14; 

3 ^. 696. 
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Vaughan Williams, L.J. : There are two questions of law raised in 
this case. With regard to the facts of the case, it seems to me that 
in substance there is little or no question. Mr. Justice Bugklbt 
has found as a fact that the value of the company's assets is such 
as to negative the notion that the ordinary shareholders have any 
financial interest whatsoever in the assets of the company. Some 
further afl&davits have been made going to show that Mr. Justice 
Buckley was misinformed by the evidence before him as to what 
was really the value of those assets. But it is not denied that on 
the evidence before him the learned Judge arrived at a right con- 
clusion, and, as regards the further evidence, I do not think that 
the affidavits ought to be read, and there is nothing to make us say 
that the conclusion of Mr. Justice Buckley upon the question of 
fact was not a right conclusion. 

As to the questions of law, the first question is this : It is said 
that the present scheme is a scheme which might have been carried 
into effect under section 161 of the Companies Act, 1862, and that, 
the scheme being of that character, you cannot sanction it under 
the Joint-Stock Companies Arrangement Act, 1870, unless in some 
way or other the dissentient shareholders are put in the position in 
which they would have been placed by a scheme carried out under 
section 161 of the Act of 1862. In my opinion that proposition is 
much too wide. It certainly was not adopted in the Australian cases 
to which allusion has been made, including the case of In re English, 
Scottish and Australian Cliartered Bank (4) and the case of In re 
London Cliartered Bank of Australia (5), in which the Court directed 
meetings of contributories to be held to consider proposed schemes 
of arrangement. But it is said that, although a scheme of this sort 
was recognised in those cases, yet they are not applicable to the 
present case because the state of the assets was such that if you 
converted the whole of the property and undertaking of the company 
into money there would have been no balance of assets to give to 
any one ; and really in giving to the ordinary shareholders of the 
old company an option t9 take up shares in the new company upon 
which a certain amount was to be credited as paid up, you were not 
transferring to those shareholders anything in consideration of 
their interest in the assets of the old company, but really that this 
was a gratuitous offer on the part of the creditors, who might have 
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disposed of the assets at once ; and if that was done, and they had 
insisted on their strict rights, there would have been nothing left 
for any one else. That may be quite true. I assume it is so. 
But then it is said that in the present case it is common ground 
that if the company's assets were realised there would be something 
left for the preference shareholders. I agree that there will be 
something. It is contended that under the Act of 1870 you could 
not have adopted this course in such a case without having recourse 
to section 161 of the Act of 1862. I do not know how that may be. 
I must not be taken to assent to that. But I think it likely that 
under the Act of 1870 the Court would have refused in such a case 
its consent to such a scheme unless it had been satisfied that the 
ordinary shareholders had been consulted about it. But, be that 
as it may, we have now the Act of 1900, which, as it seems to me, 
removes any difficulty of that sort by section 24, which says that 
section 2 of the Act of 1870 shall apply as between the company 
and the members or any class thereof. It seems to me quite plain, 
when you consider those words, that the Legislature intended that 
the shareholders should have a voice in a manner similar to that 
under which the creditors had a voice under the Act of 1870, and 
that they should be bound in the same way. Under the Act of 
1870 the creditors were to be divided into classes, and each class 
was to vote separately. Under section 24 of the Act of 1900 the 
shareholders are to be dealt with in the same way. In the present 
case the shareholders were divided into classes — ^preference share- 
holders and ordinary shareholders — and they voted in those classes, 
and the majority of the preference shareholders were in favour of 
the scheme. 

It is said, however, that this scheme is rendered defective because 
a majority of the ordinary shareholders did not vote in favour of it. 
I think the right answer to this was that given by Mr. Justice 
Buckley. You are to divide the shareholders into classes, and 
when you take the class of preference shareholders you find that 
they have an interest in the assets of the company. But when you 
come to the ordinary shareholders you find that they have no 
interest whatsoever in those assets, and Mr. Justice Buckley was 
of opinion that, having regard to that fact, their dissent from the 
scheme was immaterial. I think that that judgment is quite correct. 
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It seems to me that by the very terms of section 24 of the Act of 
1900 you have a right to divide the shareholders into classes and 
to call meetings of the shareholders of each class, and that you 
ought not to consider: the votes of those classes who really have no 
interest at all. It would be very unfortunate if a contrary view had 
to be taken, because you might have ordinary shareholders who 
had no real interest in the assets of the company who might be put 
in a position to say that, although the creditors and all those who 
had a real interest in it had passed the scheme, it should not be 
carried into effect unless some terms were made with them. 

In my opinion, the decision of the learned Judge in the Court 
below was right, and the appeal must be dismissed. 

BoMEB, L.J. : I agree so far with the appellants that if you were 
to look only at the scheme of arrangement as prepared, and did not 
know the facts of the case, you would gather from it that the 
scheme did involve an arrangement or compromise between the 
company and the ordinary shareholders. 

But there is nothing express upon the face of the scheme to that 
effect, and I do not think that the supporters of this scheme can be 
said to be in any way estopped from setting forth the true facts of 
the case and showing — first, that the ordinary shareholders have in 
fact no interest at all in the assets of the company ; and secondly, 
that this scheme is really only proposed as an arrangement as 
between the company and the creditors of the company and as 
between the company and the preference shareholders, leaving out 
the ordinary shareholders as having no interest in the matter. I 
understand that Mr. Justice Buckley, dealing with the facts before 
him as to the value of the company's assets, came to the conclusion 
that the ordinary shareholders had no interest in those assets, and 
I cannot gather from the appellants' counsel that substantially the 
Judge was wrong in coming to that conclusion. 

Having regard to the facts and admissions made in the Court 
below, I think that the learned Judge was entitled to draw the 
inference that he did — namely, that the ordinary shareholders had 
no interest ; and I desire to say that my opinion is likewise based 
solely on that ground. Therefore, if that be so, I see no difficulty 
in disposing of the case, because, if the scheme can be treated as 
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a scheme of arrangement between the company and its debenture- 
holders, it is sanctioned by the Act of 1870, and as regards the 
preference shareholders by the Act of 1900. It is true that under 
the scheme the ordinary shareholders had some shares in the new 
company offered to them. But I think that this must be treated 
as something in the nature of a gift from the debenture-holders and 
the preference shareholders to the ordinary shareholders, and not 
as something that the ordinary shareholders are entitled to lay 
hold of as showing that they had an interest in the equity of 
redemption. Certainly the appellants cannot be heard to complain 
because shares were given to them which but for the scheme they 
would not have a right to claim at all. 

That being so, it seems to me to be solely a question of fact 
whether the ordinary shareholders have or have not an interest in 
the assets of the company. There is no appeal on behalf of the 
debenture-holders and the preference shareholders from the pro- 
visions of the scheme with respect to the offer of shares to 
the ordinary shareholders, and I think that the scheme was rightly 
sanctioned by Mr. Justice Buckley. 

Stirling, L.J. : I am of the same opinion. In this case there 
are three classes of persons who claim an interest in the assets of 
the company. The first class consists of creditors and debenture- 
holders, the second of preference shareholders, and the third of 
ordinary shareholders. Having regard to what occurred in the 
Court below, I think that it must be taken that the assets of the 
company are not more than sufficient to meet the claims of the 
first and second classes of persons. The ordinary shareholders 
have no interest. In that state of things it seems to me that it 
was within the powers of the Court to sanction the scheme as 
regards the creditors under section 2 of the Act of 1870, and as 
regards the preference shareholders under that Act, combined with 
section 24 of the Act of 1900. 

But then there are certain options given by the scheme to the 
ordinary shareholders, and it is objected that the inference is 
that they have an interest in the assets of the company. What 
is said in answer to that is that in substance the scheme is one 
which really deals only with the creditors and the preference 
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shareholders, and that the option given to the ordinary share- 
holders is really a concession to them on the part of the 
preference shareholders. It was left to the ordinary shareholders 
to apply for shares if they see fit, leaving the preference share- 
holders and the creditors their rights under the scheme. That 
seems to me a concession in favour of the ordinary shareholders 
which the preference shareholders were entitled to make, though 
whether this option could have been given against the wish of 
the preference shareholders is another question. But I think it 
is not a matter of which the ordinary shareholders can complain. 
In my opinion, therefore, the decision of Mr. Justice Buckley 
should be supported. 

Appeal dismissed. 

Solicitors : 12. R. 0. Norman^ for the Appellant and Shareholders 

supporting the appeal. 
IF. Sheiveli MoiriB, for the Plaintiff. 
S. J. jR. Stammers; lAnklater^ Addison^ Brown dc 

Jones, for the Respondents. 
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In re WELSBACH INCANDESCENT GAS LIGHT 

CO., LIMITED. 

1903^ December 15, 16. C. A. Vaughan Williams, Bomer, 

AND Stirling, L.JJ. 

Company — Menuiramlum of Asson'ation — Different Chsses of SharehoJders — Rights 
inter se Defined hy Memorandum — Reservation of Power to Modify — Validity 
— Reduction of Capital, 

The memorandum of association of a limited company provided that the 
capital should be divided into preference, ordinary, and deferred shares, and 
prescribed the rights and privileges of the different classes of shareholders 
inter se, and provided — clause 6 (/) — that the rights for the time being 
attached to the several classes of shares respectively might be modified or 
dealt with in the manner mentioned in article 52 of the accompanying 
articles of association, but not otherwise, and that clause should be deemed 
to be incorporated therein : — 

Held, that the provision in clause 6 (/) was a valid provision, and resolu- 
tions for the reduction of the capital of the company involving an alteration 
in the rights of the preference shareholders as regards the ordinary share- 
holders, which had been sanctioned as required by article 52, could be 
confirmed by the Court if not imfair in other respects. 

Ashbiiry v. Watson (1) distinguished. 

This was an appeal from a decision of Buckley, J., confirming 
resolutions for the reduction of the capital of the company. 

The company was incorporated on 9 December, 1897. The 
memorandum of association provided (clause 5) that the capital 
of the company was to be 3,600,000/., divided into 300,000 
preference shares of 51. each, 1,350,000 ordinary shares of 11. 
each, and 650,000 deferred shares of 11. each. Clause 6, sub- 
clauses (a) to (d), provided that the rights following should be 
attached to the shares inter se : The preference shares should 
confer the right to a fixed cumulative preferential dividend at the 
rate of 5 per cent, per annum on the capital for the time being 
paid up thereon respectively, and should rank both as regards such 
dividend and as to capital in priority to all other shares in the 
original capital, but should not confer any further right to 
participate in profits or assets. Subject as aforesaid, the ordinary 
shares should confer on the holders the right to a fixed cumulative 
dividend at the rate of 7 per cent, per annum on the capital for the 
time being paid up thereon respectively, and should rank both as 

(1) 30 Ch. D. 376 ; 54 L. J. Ch. 985 ; 54 L. T. 27 ; 33 W. E. 882. 
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regards such dividend and as to capital next after the preference 
shares. Subject as aforesaid, the deferred shares should confer 
the right to a fixed cumulative dividend at the rate of 7 per cent, 
per annum on the capital for the time being paid up thereon 
respectively, and should rank both as regards such dividend 
and capital next after the ordinary shares. Subject as aforesaid, 
any profits which it might at any time be determined to distribute 
amongst the members, and in a winding-up any surplus assets 
after repayment of capital, should be divided as to one-half 
between the holders of the ordinary shares in proportion to the 
ordinary shares held by them respectively, and as to the other 
half among the holders of the deferred shares in proportion to 
the deferred shares held by them respectively. 

Sub-clause (/) was as follows : " The rights for the time being 
attached to the said several classes of shares respectively may be 
modified or dealt with in the manner mentioned in clause 52 of the 
accompanying articles of association, but not otherwise, and that 
clause and also clauses 157 and 159 of the said articles shall be 
deemed to be incorporated herein and have effect accordingly." 

The articles of association provided that the company might 
convert any paid-up shares into stock, the power to be exercised by 
resolution of the directors, and, as altered by subsequent special 
resolution, that the stock might be reconverted and divided into 
shares of any denomination ; that the company in general meeting 
might from time to time increase the capital by the creation of new 
shares, and might from time to time by special resolution reduce 
its capital by paying off capital or cancelling capital which had been 
lost or was unrepresented by available assets, or reducing the 
liability on the shares or otherwise as might seem expedient. 

Article 52 was as follows : ** Whilst the capital ia divided into 
different classes of shares, all or any of the rights and privileges 
attached to each class may be modified by agreement between the 
company and any person purporting to contract on behalf of that 
class, provided that such agreement (1) is ratified in writing by the 
holders of at least two-thirds of the issued shares of that class, or 
(2) is ratified by an extraordinary resolution passed at a separate 
general meeting of the holders of the shares of that class, and all 
the provisions hereinafter contained as to general meetings shall, 
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mutatis mutandis, apply to every such meeting, but so that the 
quorum thereof shall be members holding or representing by proxy 
two-thirds of the issued shares of the class." 

Article 157 authorised the liquidators, if the company should be 
wound up, to divide among the contributories, with the sanction of 
a special resolution, any part of the assets of the company in 
specie, giving preferential or special rights to any class, or exclud- 
ing any class either altogether or in part ; and article 159 contained 
similar provisions with reference to the distribution or appropria- 
tion of the shares, cash, or other benefits to be received on any sale 
or arrangement under section 161 of the Companies Act, 1862. 

The articles also provided that (123) the company in general 
meeting might declare a dividend to be paid to the members 
according to their rights and interests in the profits; (124) no 
larger dividend should be declared than was recommended by the 
directors, but the company in general meeting might declare a 
smaller dividend ; (125) no dividend should be payable except out 
of the profits of the company, and the declaration of the directors 
as to the amount of the profits of the company should be con- 
clusive ; (126) the directors might from time to time pay to the 
members on account of the next forthcoming dividend such 
interim dividends as in their judgment the position of the 
company justified. 

All the preference and all the ordinary shares were issued and 
paid up in full. Of the deferred shares only 629,589 were issued, 
and they were paid up in full. The preference and ordinary shares 
were converted into preference and ordinary stock respectively, and 
were both afterwards reconverted into lU shares. In May, 1903, 
three agreements, as provided by clause 52 of the articles, were 
entered into between the company and a person representing each 
class of shareholders respectively, and these agreements were 
afterwards respectively duly ratified. The agreements sanctioned 
the passing by the company of special resolutions to carry out a 
proposed scheme for the reduction of the capital of the company 
on the ground that capital to the amount of 2,134,589{. had been 
lost or was unrepresented by available assets, and also sanctioned 
the modification of the rights and privileges attached to the three 
classes of shares so far as to allow the said special resolutions to 

M. — ^VOL. XI. 4 
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be passed and have effect. Special resolutions adopting this 
scheme were passed at an extraordmary general meeting of the 
company held on 27 May, 1903, and confirmed at an extraordinary 
general meeting held on 11 June, 1903. 

The resolutions, so far as material, were as follows: ''That the 
capital of the company be reduced to 1,345,000Z., divided into 
1,600,000 preference shares of 13«. each, and 1,360,000 ordinary 
shares of 58. each, and 660,000 deferred shares of Is. each, and 
that such reductions be effected as follows : (1) By cancelling 
paid-up capital which is unrepresented by available assets to the 
extent of Is. in respect of each of the preference shares, and by 
reducing the nominal amount of such preference shares accordingly 
to 13s. each ; (2) by cancelling paid-up capital which is unrepre- 
sented by available assets to the extent of 15s. in respect of each of 
the ordinary shares in the company and by reducing the nominal 
amount of such ordinary shares to 5s. per share ; (3) by cancelling 
paid-up capital which is unrepresented by available assets to the 
extent of Ids. in respect of each of the outstanding deferred shares 
in the company, and by reducing the nominal amount of such 
deferred shares and of the unissued deferred shares to Is. per 
share. 

'' And that the articles of association of the company be altered 
by adding at the end thereof the following additional provisions 
(that is to say), special provisions in relation to the reduction of 
capital resolved on in 1903 : 

** 163. A special resolution having been passed in the year 1903, 
for reducing the capital of the company, and it being intended 
forthwith to petition the High Court for the confirmation of such 
resolution, and it being expedient to bring the regulations of the 
company into accord with the new circumstances accordingly, the 
following provisions shall have effect : 

" (1) Immediately after the time when the order confirming the 
said special resolution, and the minute approved by the Court shall 
have been registered, in accordance with section 16 of the Com- 
panies Act, 1867, the directors shall by resolution consolidate the 
preference shares into preference stock and the ordinary shares 
into ordinary stock, and shall thereupon by resolution divide each 
holding of preference stock into two sections, viz. : one of 6 per 
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cent, cumulative preference stock, and the other of ordinary stock, 
such sections bearing the same ratio to each other as 40 to 25, and 
the directors shall by resolutions reconvert the said stock of each 
class into shares of 1/. each, and shall thereupon by resolution 
convert the deferred shares, if any, into ordinary stock, and upon 
such conversion shall reconvert such ordinary stock into ordinary 
shares of 11. each, to the intent that the capital might consist in 
part of 600,000 6 per cent, cumulative preference shares of 11. each, 
and in part of ordinary shares of 1/. each, conferring the rights 
specified in paragraph 2 of this clause. (2) As from the time 
when the said order and minute shall have been registered as 
aforesaid, the profits of the company from time to time available 
for dividend shall be applicable as follows : (1st) to the payment of 
the cumulative dividend on the preference shares or stock as from 
the registration aforesaid ; (2ndly) to the payment of a dividend on 
the ordinary shares or stock ; (3) as from the time when the said 
order and minute shall have been registered as aforesaid, the 
surplus assets available for distribution amongst the members in a 
winding-up shall be applicable, first, to the payment oflF of the 
preference shares or stock at the rate of 1501. for every 1001. of 
such stock ; and, secondly, the surplus shall be divided amongst 
the holders of the ordinary shares or stock rateably in proportion 
to the amount of such shares or stock held by them respectively ; 
(4) the provisions hereby made in regard to the rights of the 
members of each class as regards dividends and distribution of 
assets in a winding-up shall take effect by way of modification of 
the rights originally attached thereto, and accordingly such mem- 
bers shall not be entitled to any rights inconsistent therewith, and 
in particular all arrears of undeclared dividends up to the time 
when the said order and minute shall be registered shall be 
extinguished." 

The company presented a petition that the reduction of capital 
effected by the above resolutions might be confirmed by the Court. 
It was alleged that no dividends had been paid on the preference 
or ordinary shares since March, 1900, and no dividends on the 
deferred shares since March, 1898. Buckley, J., confirmed the 
resolutions. He was of opinion that the alleged loss of capital 
had been proved, and that the reduction proposed was in 

4 2 
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accordance ^ith the strict legal rights of the parties, having regard 
to the power of modification contained in the memorandum of 
association, and that there was nothing unfair or inequitable in 
the scheme. 
Certain holders of preference shares appealed. 

Younger, K.C., and A. R, Kirby, for the appellants ; 

The rights of the preference shareholders were defined by the 
memorandum of association. They are conditions attached to the 
shares by the memorandum, and cannot be altered, that being in 
contravention of section 12 of the Companies Act, 1862 : Ashbury v. 
Watson [1886] (1) and Collins v. Birmingham Breweries [1899] (2). 
That view is borne out by Andrews v. Gas Meter Co. [1897] (3), 
and Underwood v. London Music Hall, Limited [1901] (4). Provisions 
as to division of capital into ordinary and preference shares need 
not be put into the memorandum, and then the company may 
have power to make regulations from time to time by its articles 
varying the rights; but if the provisions are put in the memo- 
randum they are binding, and cannot be altered. These resolu- 
tions, therefore, ought not to be confirmed. The scheme is not 
confined to reduction of capital, but involves the addition of 
article 168 to the articles, and that, they submit, is ultra vires, 
having regard to the memorandum. Without that the reductions 
had not been agreed to by any one. 

[Vaughan Williams, L.J., referred to AUen v. Gold Reefs of 
West AfricalldOO'jid).] 

Apart from that, assuming that there has been the loss alleged,, 
the mode in which the reduction of capital is distributed over the 
different classes of shares is, under the circumstances, inequitable. 
It is not a matter of right, but of justice. A scheme which does 
not provide uniform treatment for shareholders of the same class will 

(2) 15 Times L. R. 180. 

(3) [1897] 1 Ch. 361, 371 ; 66 L. J. Ch. 246, 250 ; 76 L. T. 132 ; 45 W. E. 
321. 

(4) 8 Manson, 396; [1901] 2 Ch. 309; 70 L. J. Ch. 743; 84 L. T. 759; 
49 W. R, 507 ; 17 Times L. R. 517. 

(5) 7 Manson, 417; [1900] 1 Ch. 656; 69 L.J. Ch. 266; 82 L. T. 210: 48. 
W. R. 452. 
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be scrutinised very carefully by the Court. It does not necessarily 
follow that the Court will not sanction it: British and American 
Trustee and Finance Coiyoi-ation v. Couper [1894^ {&) ; but it must 
be satisfied that it will not work unjustly : In re Barrow Hamatite 
Steel Co. [1900] (7). Not only are the preference shares reduced 
before the ordinary, but some of them are reduced to the level of 
ordinary. There was no necessity or justification for that. The 
ordinary shareholders receive the larger part of the profits if the 
company is a success, and they should bear the chief burden of 
the loss. 

[Yaughan Williams, L.J. : We should like to hear the respondents 
as to the necessity or expediency of making the very large alterations 
in the rights of the preference shareholders which are made by 
this scheme.] 

Eve, K.C., and Mai'telli, for the company : 

The majority of the preference shareholders have agreed to the 
scheme. Some of them may have held ordinary shares as well ; 
but the company's business was in a bad condition, and unless the 
shareholders had come to some agreement it would probably have 
never recovered as it has. The scheme was arranged after long 
conferences of the shareholders of the three different classes. The 
ordinary shareholders could not have carried the resolutions with- 
out the preference shareholders, but the preference shareholders 
wanted the help of the ordinary, and the majority of them pre- 
sumably thought it to their interest to make the sacrifices that 
they did in the hope of improving the state of the company. It 
was a matter of bargain. 

[They were stopped by the Court, and the question as to whether 
the company had sustained the loss alleged was gone into.] 

Vaughan Williams, L.J. : In our judgment this appeal fails. I 
do not know that there is much to be said, as far as I am concerned, 
excepting that I entirely agree with the judgment of Mr. Justice 

(6) 1 Manson, 266 ; [1894] A. 0. 399, 406; 63 L. J. Ch. 425, 429 ; 70 L. T. 
882 ; 42 W. E. 652 ; 6 E. 146. 

(7) 9 Manson, 35 ; [1900] 2 Gh. 846 ; 69 L. J. Ch. 869; 83 L. T. 397. 
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Buckley, and for the reasons that he gives in support of that 
judgment. 

There are really only two points for consideration : One is the 
proof of the loss. If you go through the figures, and deal with them 
as Mr. Justice Buckley has done, there cannot be any doubt but 
that the loss has been proved. [His Lordship referred to one item 
of loss, and continued :] If one assumes the loss proved, there is 
very little else to say in the matter. If the memorandum of asso- 
ciation of a company gives to a class of shareholders certain 
privileges and rights unconditionally, then I agree to the full that 
the case of Ashhury v. Watson (1) is conclusive to show that the 
privileges so unconditionally given by the memorandum of associa- 
tion cannot be altered or modified. But that is not this case. 
The present is a case where, so far from the privileges being given 
unconditionally, it is perfectly obvious that they are given condi- 
tionally. The conditions are to be found in sub-clause (/) of 
clause 6 of the memorandum of association ; and it seems to me 
that all the proper steps have been taken in detail to bring about 
the modification of the rights and privileges of the preference 
shareholders. Under those circumstances, I see no sort of reason 
why the sanction of the Court to this scheme should be refused 
upon the gi'ound that the scheme in any way alters the rights of 
the preference shareholders. The rights of the preference share- 
holders, as pointed out by Mr. Justice Buckley, are now those 
which have been brought about by the modification mentioned, 
and the scheme is in no way consistent with those rights. 

That being so, the only matter left to consider is, whether or not 
the scheme is unfair. I entirely agree with Mr. Justice Buckley 
that, whether a scheme accords or does not accord exactly with the 
rights of the shareholders, one may always consider whether it is a 
fair scheme or an unfair scheme. In my judgment, this is a fair 
scheme. I cannot help mentioning — although it is in no way con- 
clusive upon the question of fairness — that one always takes into 
consideration the wishes of those of the shareholders who are 
affected by the scheme; and in this case the majorities which 
have been obtained, to my mind, go far to show that at all events 
the shareholders, and in particular the preference shareholders, 
regarded this scheme as a fair scheme. After all, so far as these 
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modifications are concerned, they only involve that whicli might 
have been brought about and have bound the preference share- 
holders even though there has been no scheme in the air at all 
affecthig them. 

I think, under those circumstances, ^ve ought to affirm the 
judgment of Mr. Justice Buckley with costs. 

BoMER, L.J. : I agree that this appeal must be dismissed. The 
only point really in the case is that argued on behalf of the 
appellants, that the provision in clause (/) of the memorandum 
of association was invalid. In my opinion that provision is a 
perfectly good one. The rights and privileges of the different 
classes of shares inter «e. constitute a matter not specially provided 
for by the Legislature. There is no reason why those rights and 
privileges should not be altered from time to time, or why such 
alteration should not be duly provided for. The question is not 
like one concerning the objects of the company, or the total amount 
of the capital of the company. It is provided by the Companies 
Act of 1862 that those matters must be fixed by the memorandum 
of association. They must be specified in the memorandum, and 
cannot be changed at the will of the company. But, as I have 
pointed out, there is no legislative provision as to the rights and 
privileges of the different classes of shareholders inter se, and the 
company may properly provide for any modification of those rights 
and privileges either by the articles or in the memorandum of 
association. 

There was a fallacious argument adduced on behalf of the 
appellants. It was said that the rights and privileges of the pre- 
ference shareholders were fixed by the provisions contained in the 
memorandum of association, clause 6, sub-clauses (a) to (d) inclu- 
sive, and that those clauses constitute a condition of the memoran- 
dum of association which could not be altered at all. The answer 
to that argument is perfectly clear. The condition as to the rights 
and privileges of the preference and ordinary shareholders con- 
tained in the memorandum is not that limited by sub-clauses (a) 
to (cO> but is that provided for by sub-clauses (a) to (d) plus that 
contained in sub-clause (/). I have no doubt myself whatever but 
that the provision in sub-clause (/) is a perfectly valid condition, 



66 In re WELSBACH INCANDESCENT [Makson, 

and, that being so, the whole argument of the appellants on 
this appeal substantially goes by the board, and the appeal 
must fail. 



Stirling, L.J. : I am of the same opinion. The main argument 
in this Court has been on a point which, as I understand, was not 
made before Mr. Justice Bucklet and certainly is not dealt with in 
his judgment. It is a contention that one of the clauses of the 
memorandum of association — sub-clause (/) of clause 6 —is really 
beyond the powers of the company. It was decided in Ashbury v. 
Watson (1), before the Court of Appeal, that where the memo- 
randum of association of the company stated that a portion of 
the shares were to have a right of receiving a preferential dividend, 
and there was no power to modify that contained in the memo- 
randum of association, that was a condition which could not be 
altered by the company, having regard to the provisions of 
section 12 of the Companies Act, 1862, which provides that, except 
as specially provided, no alteration is to be made by any company 
in the conditions contained in the memorandum of association. 
This provision in the memorandum of association in Ashbury v. 
Watson (1) was held to be a condition which could not be altered. 
By that I am bound, and from that I have no desire to depart ; 
but how does it apply to the present case ? It is said that sub- 
clauses (a), ({)), and (c) of clause 6 define the rights and constitute 
conditions within the meaning of the decision in Ashbury v. 
Watson (1), and so they do. Then it is said that sub-clause (/) 
is one to which effect is not to be given. There I part company 
with the argument. Clause 6 provides that the rights shall be 
attached to the shares subject as provided, and if sub-clauses 
(a), (&), and (e) are conditions within the meaning of the decision 
in Ashbury v. Watson (1), sub-clause (/) is equally a condition 
within the meaning of that decision, and of section 12 of the 
Companies Act, 1862. The same document which confers a 
preference on these classes of shares contains also provisions which 
make the rights and priorities of the preference shareholders 
capable of alteration ; and, unless it can be established that such 
a stipulation is forbidden by law, effect must be given to it as well 
as to the other conditions. 



Vol. XL] GAS LIGHT CO., Limited. 57 

How is it made out that the provision contained in sub-clause (/) 
is forbidden by law ? There is certainly no decision to that effect. 
No provision has been pointed to in the Companies Acts which 
says that that shall not be done. It is said that such a clause 
could not be inserted with reference to the objects for w^hich the 
company is to be established. I agree that in that case there would 
be a difficulty with respect to such a clause, because section 8 of the 
Act of 1862 specifically provides that the memorandum of asso- 
ciation shall contain certain things, and amongst others the objects 
for which the proposed company is to be established. That is a pro- 
vision of the Act of Parliament which must be complied with in sub- 
stance and not merely in form. A memorandum which contained 
a provision that the objects of the company should be such, 
for example, as the company might from time to time in general 
meeting determine, would not be a compliance with that section of 
the Act. Again, if the memorandum provided that the objects of 
the company should be certain specified objects numbered a, h, 
and c, and so on to the end of the alphabet, and then wound 
up with a general clause '' and such other objects as the company 
might in general meeting determine," that, it seems to me, would 
equally fail to comply with the requirements of the statute, and 
therefore, for that reason, would be invalid. But the Legislature 
has not thought fit to require that the company should in its 
memorandum of association state definitely anything as to the 
priorities of the different classes of shares into which the capital 
may be divided. All that section 8 requires to be stated with 
regard to capital is the amount of capital with which the company 
proposes to be registered, divided into shares of a certain fixed 
amount. That requirement of the Legislature is satisfied by 
clatise 5 of the memorandum of association in the present case. 

In these circumstances it seems to me that there is nothing 
which entitles the Court to say that such a clause as sub-clause (/) 
of clause 6 is forbidden by law, and, in fact, I think that if we were 
80 to hold, we should be departing from what is laid down by the 
Court of Appeal in Andrews v. Oas Meter Co.{S). There the 
memorandum of association stated that the nominal capital of the 
company was 60,000Z., divided into 600 shares of lOOZ., each, 
every share being sub-divisible into fifths, with power to increase 
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the capital as provided by the articles of association. The company 
issued preference shares in accordance with the articles of associa- 
tion, and it was held that that was valid. Lord Justice Lindlet, 
in giving the judgment of the Court, after referring to the case 
before Sir George Jessel of IlaiTison v. Mexican Railway 
[1875] (8), and two cases before the Court of Appeal, In re South 
Durham Brewe)i/ Co. [1885] (9) and In re Brklgeicater Navigation 
[1888] (10), says : " These decisions turned upon the principle that 
although by section 8 of the Act the memorandum is to state the 
amount of the original capital and the number of shares into which 
it is to be divided, yet in other respects the rights of the share- 
holders in respect of their shares and the terms on which additional 
capital may be raised, are matters to be regulated by the articles 
of association rather than by the memorandum, and are, therefore, 
matters which, (unless provided for by the memorandum, as in 
Ashhury v. Watson (1) ), may be determined by the company from 
time to time by special resolution, pursuant to section 50 of the 
Act." If that was the principle on which Andrews v. Qa>9 
Meter Co. (3) was decided, it seems to me that it applies here, 
because here we have really this, that the rights of the various 
classes of shareholders are made subject to alteration by reference 
to the articles of association. 

On these grounds I think that the point which was raised by the 
appellants ought not to prevail, and in other respects I agree with 
the judgment of Mr. Justice Buckley. The only point which strikes 
one with regard to the fairness of the arrangement is this — that it 
does at first sight seem as if the rights of the preference share- 
holders had been somewhat seriously trenched upon ; but when we 
find such a clause in the articles of association as article 52, and 
when we find that these alterations in the rights of the various 
classes of shareholders have been considered, first of all, by a 
committee consisting of business men, chosen by the shareholders 
themselves, and that they have been sanctioned by large majoritie& 
at the various meetings which have been held, it would require a 
very strong case for this Court to interfere. I quite agree with 

(8) L. R. 19 Eq. 358 ; 44 L. J. Ch. 403; 32 L. T. 82; 23 W. R. 403. 

(9) 31 Ch. D. 261 ; 55 L. J. Ch. 179; 53 L. T. 928; 34 W. R. 126. 

(10) 39 Ch. D. 1 ; 57 L. J. Ch. 809 ; 58 L. T. 476; 36 W. R. 769. 
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what has been said both by Mr. Justice Buckley and in this Court 
on the present occasion, that in all these cases the Court is not 
under an obligation to confirm any scheme, by whatever majorities 
it may be sanctioned, but has a discretion which it is bound to 
exercise in a proper case ; but, at the same time, in exercising that 
discretion, where we find that the determination of such questions 
as the variations in rights to attach to different classes of share- 
holders has been left to be decided by the shareholders themselves, 
the Court ought to be very careful not to interfere with the bond fide 
judgment of business men on a matter of business in which they 
themselves are largely interested. The only suggestion of importance 
which has been made here is that the shareholders in voting were 
under the influence of a statement which was made in a circular 
issued by the directors, that if this course was not adopted the 
payment of the dividends would be indefinitely postponed. Now, 
when one looks at the articles of association, and finds, as in 
article 128, that it is left to the company to determine what amount 
shall be distributed amongst the members in the way of dividends, 
and that, as in article 124, no larger dividend shall be declared 
than is recommended by the directors, and we also fiud that the 
directors have taken the view that in the present state of the 
authorities it would be unwise for them to act upon the authority 
of cases which are binding on this Court, though they have not 
received finally the sanction of the House of Lords, it is impossible 
to say, it seems to me, that that was a statement which was such a 
departure from the law as to compel us to say that the sanction 
had been obtained unfairly. I think it was a matter which might 
reasonably and properly be taken into consideration by those to 
whom that circular was addressed. 

As I have said already, on these points I agree with what has 
been said by Mr. Justice Buckley, and I think therefore that the 
appeal fails. 

Appeal dismissed. 

Solicitors : Aslmrst, Morris, Crisp dc Co., for the Appellants. 
Francis Jk Johnson^ for the Respondents. 
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CORNBROOK BREWERY CO. v. LAW DEBENTURE 

CORPORATION. 

1908, November 16, December 21. C. A. Vaughan Williams, 

ROMBR AND StIRLIKQ, L.JJ. 

Company — Debenture Stock — Covering Deed — Stih'demise to Trustees — ** Creation^* 
of Charge — Registration — Companies Ady 1900, s, 14. 

Debenture stock was secured by a covering deed made in 1897, under 
which the proceeds of sale of any specifically mortgaged property and the 
property on which the same should be invested were to be held by the 
trustees upon the trusts of the covering deed. A leasehold public-house 
was subsequently purchased out of the proceeds of sale of certain of the 
specifically mortgaged property, and was in August, 1902, sub-demised by 
the company to the trustees, to be held by them upon the trusts of a 
covering deed : — 

Held, that the sub-demise was a ** mortgage or charge" created by 
the company upon the property thereby sub-demised, and consequently 
required registration under section 14, sub-section 1 of the Companies Act, 
1900. 

Decision of Bybnb, J. (1), aflfirmed. 

This was an appeal from a decision of Byrne, J. (reported in 
10 Manson, 321), in an action in which the Cornbrook Brewery 
Go. claimed a declaration that an indenture dated 18 August, 1902, 
and made between the plaintiff company of the one part, and the 
defendants, the Law Debenture Corporation, of the other part, being 
an indenture of sub-demise by the plaintiff company to the corpora- 
tion as the trustees under a debenture trust deed dated 17 February, 
1897, of certain hereditaments in the city of Manchester upon the 
trusts declared by the said trust deed, did not require registration 
under the Companies Act, 1900. 

The plaintiff company had issued 140,0002. debenture stock, 
which was secured by the covering deed dated 17 February, 1897, 
and which therefore did not require registration under the Com- 
panies Act, 1900. In the interpretation clause it was provided 
that in the deed the words '' the specifically mortgaged premises " 
meant " the hereditaments and premises specified or referred to in 
the second schedule hereto and which are to be assured to or vested 
in the trustees in accordance with clause 8 hereof and any other 
hereditaments assets and premises which may become vested in 

(1) 10 Maneon, 321. 
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the trustees in pursuance of the provisions hereinafter contained 
or which ought to be so vested/' and *' the mortgaged premises 
means and includes the specifically mortgaged premises and the 
general assets collectively.'' The company were by clause 8 to 
assure to and vest in, or cause or procure the freehold and lease- 
hold hereditaments specified in the second schedule to be assured 
to and vested in, the corporation upon the trusts of the deed. By 
clause 9 the company, as beneficial owners, charged in favour of 
the trustees the specifically mortgaged premises with the payment 
of the stock and interest thereon, and all other moneys intended to 
be thereby assured as a specific charge, and not as a floating 
charge. By clause 11, the assets and undertakings of the company 
other than the specifically mortgaged premises, but including 
uncalled capital, were charged with payment of the stock and 
interest as a floating security. Clause 22 gave the trustees power 
at the request of the company to sell or lease any part of the 
mortgaged premises. Clause 28 provided that '' the trustees shall 
hold the proceeds to arise from any sale letting exchange or other 
dealing with the specifically mortgaged premises under the last 
preceding clause, which proceeds shall become and be part of the 
specifically mortgaged premises upon trust at the request of the 
company to apply the same if they shall think fit. . • • (2) in the 
purchase or acquiring of any freehold, leasehold or copyhold here- 
ditaments or any rights of way or other easements or rights which 
may seem suitable for any of the purposes of the company and 
which shall be assured to and vested in the trustees," and until such 
application the trustees were to invest the same. By clause 26^ 
'' All property assured to or vested in the trustees in pursuance of 
the provisions herein contained shall be held by the trustees upon 
and subject to the trusts powers and provisions hereinbefore 
declared and contained and relating to the specifically mortgaged 
premises, and shall for all purposes be deemed to form part of the 
specifically mortgaged premises." In the second schedule to the 
deed was contained a list of the freehold and leasehold properties 
comprised in the specific charge. These properties were duly 
assured to the corporation as trustees of the deed. The deed 
bemg executed before the Companies Act, 1900, did not require 
registration under it. 
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A portion of the specifically mortgaged leaseholds was subse- 
quently sold for the sum of 2,700{., and the corporation, at the 
request of the company, agreed to apply this sum in the purchase 
of a leasehold public-house called the ''Exile of Erin," but 
stipulated that they should not become liable in respect of the 
onerous covenants of the lease. By an indenture dated 14 March, 
1902, and made between Margaret Carroll of the one part and the 
company of the other part, Margaret Carroll, in consideration of 
2, TOOL, demised to the company the public-house for the remainder 
of a term of 1,001| years from 29 November, 1901, subject to a 
ground rent and onerous covenants. 

By an indenture of 18 August, 1902, which was expressed 
to be supplemental to the trust deed, after reciting (inter alia) 
clause 28 (2) of the trust deed, that the corporation held certain 
moneys forming part of the specifically mortgaged premises, and 
that the "Exile of Erin" was suitable for the purposes of the 
company, and had not been vested in the trustees, and had not 
formed part of the specifically mortgaged premises, and that the 
corporation had agreed to pay to the company 2,700/. out of the 
trust funds held by the corporation upon having the public-house 
sub-demised to the corporation upon the trusts of the covering 
deed, it was witnessed that the company, in consideration of 
the 2,700i., as beneficial owner demised to the corporation 
the ** Exile of Erin," to hold the same for the residue of the 
term of 1,001^ years granted therein by the original lease (except 
the last day thereof), upon the trusts of the trust deed as if the 
same property had been originally comprised in and demised to 
the corporation by such deed. 

The corporation proposed to register the sub-demise under 
section 14 of the Companies Act, 1900 (2), and the company 
thereupon brought this action. 



(2) Companies Act, 1900, s. 14, 
flub-8. 1 : " Every mortgage or charge 
<;reate<l by a company after the com- 
mencement of this Act and beiug 
either — (a) a mortgage or charge for 
the purpose of securing any issue 
of debentures; or [b) a mortgage or 
<;harge on uncalled capital of the com- 



pany'; or (c) a mortgage or charge 
created or evidenced by an instrument 
which, if executed by an individual, 
would require registration as a bill of 
sale; or {(l) a floating charge on the 
undertaking or property of the com- 
pany, shall, so far as any secuinty on 
the company's property or undertaking 
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Btbnb, J., held that the Bub-demiBe to the trustees required 
registration. 

The company appealed. 

DanckwertSy K.Cy and J. IF. Manning, for the appellants : 

The 14th section of the Companies Act, 1900 (2), was considered 
in In re Spiral Globe, Limited (No. 2), Watson v, Sjiiral Globe, 
Limited [1902] (8), and In re Harrogate Estates, Limited [1903] (4). 

The provisions contained in sub-section 4 of section 14 are 
alternative to those contained in sub-sections 1 to 8, and if the 
case is within sub-section 4, the earlier provisions do not apply. 
Bat what is intended to be registered under sub-sections 1 to 8 ? 
Only a mortgage or charge so far as any security is conferred 
thereby. No security was created by this sub-demise. The 
floating charge attached to the property when it was purchased. 

Kemjon Parker for the respondents : 

Sub-section 4 of section 14 (2) is not applicable here. Even 
if the whole of this transaction was one matter, " a mortgage or 
charge" was created for securing an issue of debentures, and that 
would require registration under section 14, sub-section 1. This 
was clearly a mortgage, and it was a security for the debentures. 

[At the conclusion of the argument their Lordships reserved 
judgment, but stated that they desired that, before they gave 
judgment, the facts relating to the mortgage in question should be 

is thereby conferred, be void against debenture-holders of that series aro 

the liquidator and any creditor of the entitled fniri passu is created by a 

company, unless filed with the Regis- companj', it shall be sufficient to enter 

trar for registration in manner required on the register — (a) the total amount 

by this Act within twenty- one days secui-ed by the whole series ; and 

after the date of its creation, but (b) the dates of the resolutions creating 

without prejudice to any contract or the series and of the covering deed, if 

obligation for repayment of the money any, by which the security is ci^eated 

thereby secured." or defined ; and (c) a general descrip- 

Sub- section 4: "Provided that tion of the property charged; and 

where a series of debentures containing (d) the names of the trustees, if any, 

any charge to the benefit of which the for the debenture-holders.** 

(3) [1902] 2 Ch. 209 ; 71 L. J. Ch. 538 ; 86 L. T. 499. 

(4) 10 Manson, 113; [1903] 1 Ch. 498; 72 L. J. Ch. 313; 88 L. T. 82; 
50 W. R. 334. 
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stated with more particularity. A further affidavit was accordingly 
filed, the effect of which is stated in the judgments.] 

Vaughan Williams, L.J., read the following judgment : I think 
that the appeal must be dismissed. I think that the company have 
created a mortgage or charge after the commencement of the Act 
for the purpose of securing an issue of debentures within the 
meaning of section 14, sub-section 1, of the Companies Act, 1900* 
I agree with Mr. Justice Byrne that the result of the evidence is 
that property, which, prior to the execution of the deed in question, 
did not form part of the specifically mortgaged property as 
contained in the trust deed, thenceforward formed part of the 
specifically mortgaged property. This conclusion of Mr. Justice 
Byrne's is confirmed by the affidavit of facts made in pursuance 
of the direction of the Court of Appeal. Paragraph 8 of that 
affidavit showing the grant of the lease on 14 March, 1902, and 
the payment of the duty as mentioned in paragraph 9, and the 
date of the under-lease as mentioned in paragraph 10, all go to 
confirm this view, which, I think, is the right view, although I 
think with Mr. Justice Byrne that probably, if there had been a 
direct purchase from Margaret Carroll, the result might have been 
different. 

Stirling, L.J. : In this case I am unable to see my way to differ 
from the judgment of Mr. Justice Byrne, who has held that the 
indenture of 18 August, 1902, was a mortgage or charge created by 
the company after the date fixed for the coming into operation of 
the Companies Act, 1900, and therefore requiring registration in 
accordance with the provisions of that Act. It appears from the 
affidavit which has been filed since the argument on the appeal 
that in November, 1901, the company requested the trustees of 
the covering deed to concur in a purchase, at the price of 2,700Z., 
of a leasehold public-house for a term of 1,001| years from 
29 November, 1901, subject to a ground-rent and onerous cove- 
nants, and that the trustees agreed to do so, but about the same 
time stipulated that the transaction should be so arranged that the 
property should be sub-demised to them in such a way that they 
should not be liable under the covenants in the lease. Thereupon 
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the company proceeded to carry out the proposed purchase as 
between themselves and Margaret Carroll, the lessor ; and by a 
lease dated 14 March, 1902, she, in consideration of 2,700Z., paid 
to her by the company, demised the public-house to the company. 
This sum of 2,700Z. was paid by the company out of their own 
funds. The result of this was that the leasehold became legally 
vested in the company, and constituted part of the assets of the 
company over which the trustees of the covering deed, by virtue of 
the provisions of that deed, acquired a floating, but not a specific 
charge. Matters so continued until 18 August, 1902, when the 
company delivered to the trustees of the covering deed the indenture 
of that date, and received in exchange from the trustees the sum of 
2,700^, part of a sum of money held by them on the trusts of the 
covering deed. In this way the trustees acquired for the first time 
a specific charge on the property in question — that is to say, a 
security of a different kind from that which previously existed. I 
think with Mr. Justice Byrne that the transaction might have been 
carried out in such a way as to avoid an assurance to the trustees 
in the nature of a mortgage or charge requiring registration ; but 
that, in the events which have actually taken place, the deed of 
18 August, 1902, does create a mortgage or charge, and ought 
therefore to be registered. Sub-section 4 of section 14 of the 
Companies Act, 1900, was referred to on behalf of the appellants; 
but, inasmuch as the requirements of that clause have not been 
complied with, it does not seem to assist them. The appeal must 
be dismissed. 

RoMER, L.J., concurred. 

Solicitors : HaySy Schvieitau Jt DunUy for the Appellants. 
Bircham do Co.^ for the Respondents. 
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In re SUSSEX BRICK CO, 

1904, Febriumj 12. C. A. Vaughan Williams, Stirling, and 

Cozbns-Hardy, L.JJ. 

Com}xtni/ — lifijUtrutioii of Transfer — Unreasmiahle Delay — Becmistrudion — 
Rectification — ** Nunc pro tunc" — Companies Act, 1862, as, 3o and 161. 

The power of the Court to rectify the register of members conferred by 
section 35 of the Companies Act, 1862, can be exercised after the liquida- 
tion of the company, and if not then reduced to merely settling the list of 
coutributories. 

Where, owing to unnecessary' dela}^ a transfer of shares was not regis- 
tered prior to the company going into voluntary liquidation for the purpose 
of reconstruction under the Companies Act, 1862, s. 161, the Court, in 
rectifying the register, directed the registration to take effect from the time 
when in the ordinary course of business the transfer ought to have been 
registei'ed, the effect being to make valid a notice of dissent under section 161 
given by transferees who at the time ought to have been, but were not, 
registered as members of the company. 

Ill re Joint-Stock Discount Co,, NatioiCs Case (1), approved and followed. 

This was an appeal against part of an order of Buckley, J. 

On 16 January, 1901, W. Belcher transferred 5,000 fully-paid 
shares in the company to G. B. Browne and D. G. H. Pollock, 
and on 8 March, 1908, he transferred to them 17,284 similar 
shares. The transfer of the 17,284 shares was deposited with 
the company for registration prior to 20 March, 1908, and the 
earlier transfer of the 5,000 shares was deposited for registration 
prior to 4 April, 1908, and the two transfers ought, according to 
the view the Court took of the facts, to have been respectively 
registered on those dates in the ordinary course of business, and 
the fact that they were not so registered was due to unnecessary 
delay on the part of the company. 

On 2 April, 1908, a special resolution was passed, which was 
confirmed on 20 April, for the voluntary winding-up of the 
company, the appointment of a liquidator, and the formation of 
a new company for the purposes {inter alia) of acquiring the 
properties, assets, and undertaking of the liquidating company, 
and that the liquidator be authorised, pursuant to section 161 of 
the Companies Act, 1862, to carry into effect an agreement for the 

(1) L. R. 3 Eti. 77 ; 36 L. J. Cb. 112 ; 15 L. T. 308 : 15 W. E. 143. 
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sale and transfer of the properties, assets, and undertaking of the 
liquidating company to such new company. 

No notice of these meetings was sent by the company to Browne 
and Pollock ; but on 26 April, 1903, Browne and Pollock gave 
notice of dissent from the special resolution to the liquidator, 
requiring the liquidator either to abstain from carrying the resolu- 
tion into effect, or to purchase their interest pursuant to section 161, 
to which the liquidator replied that he could not accept their notice 
because they were not on the register of members. 

The articles of the company provided that the instrument of 
transfer of any share in the company should be executed both 
by the transferor and transferee, and that the transferor should 
be deemed to remain a holder of such shares until the name 
of the transferee was entered in the register book in respect 
thereof. 

On 19 May, 1903, Browne and Pollock, and also W. Belcher, 
took out an originating summons, intituled In the matter of the 
Companies Acts, 1862 to 1890, and in the matter of the company, 
asking for a declaration that the two transfers ought to have been 
respectively registered, and corresponding alterations in the register 
of members ought to have been made on 20 March and 4 April. 
The summons also asked for an order that the register of members 
might be rectified accordingly, as to the 17,234 shares as from 
20 March, and as to the 6,000 shares as from 4 April, by removing 
the name of W. Belcher as the registered holder, and by entering 
thereon as the joint-holders of such shares the names of Browne 
and Pollock. 

Buckley, J., made an order that the register be rectified by 
registering the two transfers, but refused to ante-date the effect 
of the registrations as asked by the summons. 

Browne and Pollock and W. Belcher now appealed from so much 
of the order of Buckley, J., as refused to order the registration of 
the transfer of the 17,234 shares as and from 20 March, 1908, and 
of the transfer of the 6,000 shares as from 4 April, 1903, and asked 
that the order might be varied by providing that the rectification 
might have effect from those dates respectively. 

The liquidator also gave notice of cross-appeal asking that the 

order of Buckley, J., should be reversed. 

6 a 
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The material provisions of the Companies Act, 1862, referred to 
in the arguments and judgments are set out in the footnote (2). 



(2) Companies Act, 1862, s. 3d : <* If 
the name of any person is, without 
sufficient cause, entered in or omitted 
from the register of members of any 
company under this Act, or if default 
is made or unnecessary delay takes 
place in entering on the register the 
fact of any person having ceased to be 
a member of the company, the person 
or member aggrieved, or any member 
of the company, or the company itself, 
may as respects companies registered 
in England or Ireland by motion in 
any of her Majesty's superior Courts 
of law or equity, or by application to 
a Judge sitting in Chambers . . . apply 
for an order of the Court that the 
register may be rectified, and the Court 
may either refuse such application, 
witii or without costs, to be paid by 
the applicant, or it may, if satisfied of 
the justice of the case, make an order 
for ^e rectification of the register, and 
may direct the company to pay all the 
costs of such motion, application, or 
petition, and any damages the party 
aggrieved may have sustained. ..." 

Section 98: '^As soon as may be 
after making an order for winding up 
the company, the Court shall settle a 
list of contributories, with power to 
rectify the register of members in all 
cases where rectification is required in 
pursuance of this Act, and shall cause 
the assets of the company to be col- 
lected, and applied in discharge of its 
liabilities." 

Section 131 : ** Whenever a company 
is woimd up voluntarily, the company 
shall, from the date of the commence- 
ment of such winding up, cease to carry 
on its business, except in so far as may 
be required for the beneficial winding 
up thereof, and all transfers of shares, 
except transfers made to or with the 
sanction of the liquidators, or altera- 
tion in the eiatus of the members of 
the company, taking place after the 



commencement of such winding up, 
shall be void, but its corporate state 
and all its corporate powers shall, not- 
withstanding it is otherwise provided 
by its regulations, continue until the 
affairs of the company are woimd up." 
Section 161 : " Where any company 
is proposed to be or is in the course of 
being wound up altogether voluntarily, 
and the whole or a portion of its busi- 
ness or property is proposed to be 
transferred or sold to another company, 
the liquidators of the first mentioned 
company may, with the sanction of a 
special i-esolution of the company by 
whom they were appointed, conferring 
either a general authority on the liqui- 
dators, or an authority in respect of 
any particular arrangement, receive in 
compensation or part compensation for 
such transfer or sale shares, policies, 
or other like interests in such other 
company, for the purpose of distribu- 
tion amongst the members of the com- 
pany being wound up, or may enter 
into any other arrangement whereby 
the members of the company being 
wound up may, in lieu of receiving 
cash, shares, policies, or other like 
interests, or in addition thereto, parti- 
cipate in the profits of or receive any 
other benefit from the purchasing com- 
pany ; and any sale made or arrange- 
ment entered into by the liquidators 
in pursuance of this section shall be 
binding on the members of the com- 
pany being wound up; subject to this 
proviso, that if any member of the 
company being wound up who has not 
voted in favour of the special resolu- 
tion passed by the company of which 
he is a member at either of the meetings 
held for passing the same expresses 
his dissent from any such special 
resolution in writing addressed to the 
liquidators or one of them, and left at 
the registered office of the company not 
later than seven days after the date 
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Mtiir Mackenzie y for the appellants : 

The order for rectification ought to direct registration nunc pro 
tunc as in In re Joint- Stock Discount Co., Nation's Case [1866] (1). It 
is very material to the appellants in the present case, since under 
section 161 this notice of dissent from the special resolution can 
only be ^iven by a " member of the company," and that within 
seven days after the passing of the special resolution. 

[Stirling, L.J. : It is quite clear that there is jurisdiction to 
give damages under section 85.] 

The appellants prefer to insist on their rights under section 161 
— that is, to compel the liquidator to purchase their interests. 

Gore-Browne, K,C., and Harman, for the liquidator : 

The question is whether after a liquidation the rectification can 
be carried back except for the purpose of settling the list of con- 
tributories. In re Jaint-Stock Discount Co., Nation's Case (1), shows 
that this can be done for that particular purpose ; but that case was 
decided under section 98, which links together the settling of the 
list of contributories and the rectification of the register under 
section 35; and for that purpose alone can the rectification be 
carried back. After the liquidation section 85 is inoperative except 
so far as it is kept alive by and for the purposes of section 98. 
Similarly, other sections which are applicable while the company 
is a going concern, cease to be effective on liquidation, as, for 
instance, section 82, which gives to a member of the company a 
right to inspect the books. 

[Gozens-Hardt, L.J. : Section 131 seems to contemplate a 
transfer of shares after a voluntary liquidation, and not merely 
the settlement of a list of contributories.] 

of the meeting at which such special member at a price to be determined in 

resolution was passed, sacli dissentient manner hereinafter mentioned, such 

member may require the liquidators to purchase-money to be paid before the 

do one of the following things as the company is dissolved, and to be raised 

liquidators may prefer ; that is to say, • by the liquidators in such manner as 

either to abstain from carrying such may be determined by special resolu- 

resolution into effect, or to purchase tion. ..." 
the interest held by such dissentient 
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Only with the consent of the liquidators. After a liquidation the 
sole question is as to a man's rights and liabilities as a contri- 
butory. A call is made according to the list of contributories, not 
according to the register of members. 

[Vaughan Williams, L.J. : In Buckley on the Companies Acts 
(8th ed. 1902), pp. 822, 828, note to section 98, it is stated affirma- 
tively that after a liquidation the power of rectification under 
section 85 is not limited to merely settling a list of contributories, 
and reference is made to In re Scottish Universal Finance Bank, 
Breckenridge's Case [1865] (8), Reese River Silver Mining Co. v. 
Smith [1869] (4), and In re London, Hamburg, and Continental 
Exchange Bank, Ward and Henry's Case [1866] (5).] 

The effect of the passage is that after liquidation section 86 
can only be invoked by virtue of section 98. The result of the 
appellants' contention will be that they were entitled to all the 
rights of members of the company — amongst others, to have 
received notice of the meetings for passing and confirming the 
special resolution. That would invalidate the whole resolution. 

[Vaughan Williams, L.J. : I think not. The provisions of the 
Companies Acts were sufficiently complied with for that purpose by 
the issue of the notices to the members whose names then appeared 
on the register. The only question is whether the appellants, 
who expressed their dissent, are for the purpose of that dissent to 
be treated as having had their names on the register before or at 
the date of the meeting. I cannot conceive why not.] 

No similar question was involved in In re Joint-Stock Discount 
Co., Nation's Case{l). Suppose in a case like the present that 
the transferor himself gave notice of dissent and the transferee 
did not. How could that question be settled except by reference 
to the strict rights arising out of actual membership at the time ? 
The rights of all the members of the company will be affected by 

(3) 2 H. & M. 642. 

(4) L. R. 4 H. L. 64 ; 39 L. J. Ch. 849 ; 17 W. R. 1024. 

(6) L. E. 2 Eq. 226 ; 35 L. J. Ch. 652 ; 14 L. T. 457 ; on appeal [1867] 
L. E. 2 Ch. 431 ; 36 L. J. Ch. 462 ; 16 L. T. 254 ; 15 W. E. 569. 
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this dissent, which is not unlikely to prevent the scheme from 
going through. 

Yaughan Williams, L.J. : I think that this appeal must be 
allowed. I propose to deal with this case as one in which there 
has been an unfortunate accident which has resulted in very 
unnecessary delay in placing the names of Browne and Pollock 
upon the register. 

In this case there can be no doubt that the names of these 
gentlemen ought to have been on the register at an earlier time, 
and, so far as this case is concerned, at a date earlier than the time 
of the holding of the meetings with regard to the reconstruction of 
this company. Under those circumstances there is no doubt that 
In re Joint-Stock Discount Co., Nation's Case (1), is an authority 
for the proposition that when it is right that an order for rectifica- 
tion should be made — and Lord Bomilly in that case draws no 
distinction between an order for rectification by taking a name off 
or an order for rectification by putting a name on the register — 
the Court may make an order not only that the right name shall 
be put on or taken off the register, as the case may be, but that the 
register shall be treated as if the name had been on or off the register 
at the time when it first ought to have been on or off the register. 

The argument on behalf of the liquidator is this : *' It is quite 
true that may be done in the exercise of the powers given by 
section 35 of the Act, but the power which was actually exercised 
by Lord Bomilly was a power exercised in respect of a list of 
contributories, and after the commencement of this liquidation 
the only power under which the register can be modified is conferred 
by the 98th section, and the Court is no longer acting under the 
35th section." It is said that after the liquidation the rectification 
is not under section 35, but under section 98, and that under these 
circumstances this rectification ought not to be made nunc pro tunc. 
On that point there is a decision of Vice-Chancellor Wood in 
Breckenridge's Case(d)y and it is clear that this particular point 
was raised there. According to the report of that case, counsel in 
argument said, ** The 98th section of the Act of Parliament is a 
positive direction as to the course which is to be pursued. The 
Court has settled a list of contributories with power to rectify the 
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register for that purpose and is bound to rectify the register as far 
as may be necessary " ; and the learned Vicb-Chancbllor in giving 
judgment says : ** It is said in opposition to the motion that it is 
irregular after a winding-up order has been made, because the 
whole matter is then in the hands of the Court, and I am referred 
to the 98th section of the Act to show that the rectification of the 
register is, after such an order, a matter merely auxiliary to the 
settlement of the list of contributories. But there is nothing in 
that section to prohibit the Court from acting in respect of the 
share register of the company in any manner in which it might 
have acted had that section not existed, and I cannot therefore 
hold that the hands of the Court are in any manner tied by that 
section." That decision of Yice-Chancellor Wood seems to me to be 
exactly in point, and to negative the argument which counsel for the 
liquidator has submitted to us ; and I see that that view is taken in 
the last edition of Buckley on the Companies Acts, at p. 322, where 
several other authorities are cited in addition to Breckemidgc's 
Case (3) ; and the learned author says in his note : "After a winding- 
up order has been made, the power of rectification given to the 
Court by section 35 is not cut down and reduced to a mere power 
of rectification in the settlement of the list of contributories. It is 
open to a contributory, after the order has been made and before 
the list of contributories has been settled, to move for rectification 
under this section and the 35th section." I have only to add this, 
that I do not mean for a moment to suggest that any one is entitled 
to such ail order ex dehito justitice ; it is a matter in the discretion 
of the Judge, and there might be cases in which the Judge, although 
he considered it essential to a complete adjustment of the rights of 
the applicant himself, might still refuse to do so because he thought 
it would work injustice in respect of other people. If we thought 
here that it would work injury to other people, and especially if we 
thought it would work injury to persons who are not in any way 
bound to bear the mistakes of the company, it would be our duty 
carefully to consider the matter before making the order. But in 
the present case there is no suggestion of any such state of things 
at all. The suggestions that have been made are that if we make 
this order we shall invalidate the resolution because the meeting 
will not have been properly called, and a variety of other suggestions 
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of that kind which were dealt with in the course of the argument. 
As the matter stands, we can do justice and prevent any wrong 
accruing to those two gentlemen, Browne and Pollock, without 
doing any injustice to any one else. Under these circumstances 
I think that the order for rectification ought to be carried back as 
asked in the notice of appeal. 

Stirling, L.J. : I am of the same opinion. The first objection 
raised in this case to the exercise of the jurisdiction which is 
conferred on the Court by section 85 of the Companies Act, 1862, 
is that it is said that the Court is deprived of the power of exer- 
cising that jurisdiction except for the purpose of settling the list 
of contributories. That objection is based on the wording of 
section 98. It is said that the power of rectification which is 
derived under section 85 is confined to the settlement of the list 
of contributories. I think that is entirely contrary to previous 
decisions. There is not only the case to which my Lord has 
referred — namely, Breckeniidge's Case (8) — but I observe, in looking 
at another case which is cited in Mr. Justice Buckley's book — 
Reese River Silver Mining Co. v. Smith (4) — there is also the high 
authority of Lord Cairns for the proposition which was laid down 
by Sir William Page-Wood in the case which has already been 
cited. Lord Cairns says : ** Notwithstanding the winding-up, the 
Court, under the 98th section, is to rectify the register of members 
in all cases where such rectification is required in pursuance of 
the Act, that is to say, at all events in those cases pointed out 
by the 85th section." Now the present case falls within the 
S5th section, because — as the learned Judge has found, and the 
finding of fact is really not disputed — ^in the language of section 85 
of the Act, ''unnecessary delay has taken place in the entering on 
the register the fact of a person having ceased to be a member of 
the company"; and he has also found that the names of the 
applicants Browne and Pollock have been omitted without sufficient 
cause from the register. That being so, the jurisdiction to make 
such an order as Mr. Justice Buckley has made exists, and the 
order therefore must be sustained as far as it goes. 

But the object of the appeal which was opened is to fix the 
date at which the change on the register is to be operative ; and 
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it is contended on behalf of the liquidator that the Court, under 
section 85, has no power to do that. There, again, it seems to me 
we have the guidance of authority so old as the decision of Lord 
BoMiLLY in In re Joint-Stock Discount Co.^ Nation* s Case (1), which 
was decided in the year 1866. That order was made by the Mastbr 
OF THE Bolls, no doubt having regard to section 98, in the exercise 
of the powers conferred by section 35. It is therefore an authority 
that in a proper case the Court has power to fix a date at which 
the change in the register is to be made. 

But after that there comes, no doubt, a serious question. The 
application of the appellants is in substance that the registration 
be made nunc j^ro tunc. Now, when an application of that sort is 
made the Court ought to be very careful to see that it does no 
injustice by making the registration really retrospective. I may 
point out that the power which is conferred by section 35 is not 
imperative. All that it provides is that the Court may in a proper 
case make an order for rectification. Therefore the Court has full 
discretion to deal with every particular case which comes before 
it in such a way as may produce complete justice ; but in the 
present case I fail to see that any injustice will be done if the 
alteration is made as is asked. What took place was that these 
gentlemen, the present appellants, pressing to have their transfer 
registered and seeking their certificates as early as possible, get 
answers from the secretary' of the company which led them to 
believe that by the date of the last meeting the register would be 
altered, and they would appear as members. Supposing that this 
had been done, although they had not received their certificates, 
they sent in notices of dissent from the special resolution in the 
way prescribed by section 161 of the Act. That gave the liquidator 
full notice of the position that they took in the matter, and he 
chose to disregard it. Then this application is made to Mr. Justice 
BuoELEY, with the result that the register is altered in favour of 
the appellants. There is no evidence before us to satisfy me in 
any way that any injustice is likely to accrue from the alteration 
of the register being dated so as to cover the notice which was 
given by the present appellants in the exercise of the rights which 
they had as members under section 161. I think, therefore, that 
the order ought to be made. 
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Cozens-Hardy, L.J.: I am entirely of the same opinion. It seems 
to me that counsel's argument against the appeal is really based on 
this hypothesis — that the register of members is a thing which 
ceases to have any real operation or existence after the winding-up 
order, and that the only right which can be dealt with after a 
winding-up order is to be given effect to by making some change 
in the list of contributories. Well, if one comes to look at the 
scheme and method of the Act, the register of members is one 
thing and the list of contributories is an entirely different thing. 
The list of contributories — to mention one distinction which is 
known as list "A" and list **B" — is something larger and 
different from the register of members; and the Act itself, as it 
seems to me, indicates in no doubtful manner that, notwith- 
standing a winding-up, the register of members and the sUittis of 
members may be altered. Now section 181, under which Mr. 
Justice Buckley has acted or under which he has partly acted, 
asserts that there may be, after a winding-up, transfers of shares 
with the sanction of the liquidators. That being so, it seems to me 
that, quite apart from any list of contributories, there is a register 
of members to which all the provisions of section 85 of the Act 
ought to be applied. The authority to which my Lord has called 
attention, and also the authority to which Lord Justice SiiRLiNa 
has called attention, seem to me conclusively to show that the 
power given by section 85 is independent of that which is found by 
reference under section 98. I, therefore, cannot doubt that the 
Court now has the right to exercise every power which is conferred 
by section 85 when we find there has been an undue delay in 
registering a transfer. That there has been undue delay here is 
found as a fact by the learned Judge, and the accuracy of that 
finding is really not disputed. Then we have authority going 
back to the very early days of the Companies Act, 1862, that an 
order under section 85 may be made having a retrospective effect — 
"may" I say, not "must," be made — may be made in a proper 
case; and may be made imposing such conditions as the Court 
thinks necessary to protect the rights of any third persons ; but 
in a case like this, where there has been no real serious suggestion 
of any ill result or any unjust consequence which would follow 
from dating the transfers as at the date when they ought to have 
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heen registered, I can see no ground for imposing any condition. 
I think, therefore, the order proposed by my Lord is quite right. 

Muir Mackenzie : 

It mil be sufficient for the appellants if the registration of each 
transfer is carried back to 4 April, 1908. 

Yauohan Williams, L.J. : Then let that be the date. 

Harman : 

The notice of the confirmatory meeting of 20 April will not be 
invalidated thereby? 

Yaughan Williams, L.J. : It will not affect that notice at all. 
The notice was in accordance with the register as it then stood. 

Appeal allowed. 

Solicitors : Ingle Holmes, Son cO Pott, for the Appellants. 
Moriis, Fuller dt Co., for the Respondent. 



In re safety EXPLOSIYES, LIMITED. 
1903, December 19. C. A. Yaughan Williams and Stirling, L.JJ. 

Company — Windimj-up — Solicitor — Claim for Costs — Lien on Documents — Proof 
of Deht^^Omission to mention Lien — Amendment of Proof — *^ Inadvertence** 
— Companies (Winding-up) Act, 1890, Schedule /., claxise 8. 

Where a solicitor, who is a creditor for costs against a company in liquida- 
tion, claims a lien on documents of the company in his possession, but 
omits to mention the lien in his proof of the debt due to him, and sub- 
sequently acts as an unsecured creditor, he will not be allowed as a matter 
of right imder the Companies Act, 1890, Schedule I., clause 8, to withdraw 
or amend his proof so as to claim his lien. Leave to amend will not be 
given imless the Court is satisfied that the omission was due to inadvertence 
on his part, and that the position of the liquidator has not been altered 
since the proof was carried in in a manner which is inconsistent with the 
lien claimed. 

This was an appeal from decision of Buckley, J., on an applica- 
tion by Messrs. Cox and Lafone, solicitors, under clause 8 of the first 
schedule to the Companies (Winding-up) Act, 1890 (1), for leave to 

(1) Companies (Winding-up) Act, shall, unless he surrenders his security, 
1890, Schedule I., clause 8 : ** For the state in his proof the particulars of his 
purpose of voting, a secured creditor security, the date when it was given, 
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amend the proof of their debt in the winding-up of the above-named 
company by inserting therein the particulars of a security on the 
property of the company which the applicants held at the date of 
the commencement of the winding-up and the date of the proof, 
which security consisted of the lien of the applicants, as solicitors 
of the company, upon the title-deeds of the freehold and -leasehold 
properties of the company, and certain of the letters patent of, and 
documents conferring patent rights on, the company, or in the 
alternative for leave to the applicants unconditionally to withdraw 
their proof and rely on the security for payment of the debt due to 
them by the company. 

At the date of the winding-up order, which was made on 
6 August, 1902, a large sum was due to Cox and Lafone from 
the company for costs. 

The form of proof was prepared by one Moore, a clerk to the 
applicants, who was unaware that the title-deeds and documents 
were in their possession. The proof was sworn by Gordon Cox, a 
member of the firm, on 5 September, 1902, and at the time it 
escaped his notice that it stated that the firm held no security for 
the debt due to them. He deposed that neither he nor his partner 
had the slightest intention of abandoning their lien. It was at 
first thought that the assets of the company would be sufficient 
to pay their debts in full. The properties of the company were 
sold by tender in December, 1902, for 8,600!., and the purchase 
was completed on 4 February, 1908. The documents of title were 
handed over to the purchaser, and the balance of the purchase- 
money received by Cox and Lafone, as solicitors for the vendor. 
They retained 8242. 12$. 9d. in respect of their lien, of the existence 
of which the liquidator was then aware, and forwarded the balance 
to the liquidator. 

The sum retained was made up of 8092. 12«. 5d. for costs for 
work done for the company before the winding-up, and 15Z. 0^. ^d. 
for costs of the winding-up petition. 

The liquidator drew attention to the fact that the applicants had 

and the value at which he assesses it, whole debt he shall be deemed to have 

and shall be entitled to Tote only in surrendered his security, unless the 

respect of the balance (if any) due to Court on application is satisfied that 

him, after deducting the value of his the omission to value the security has 

security. If he votes in respect of his arisen from inadvertence." 
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on the hearing of the petition and subsequently acted as unsecured 
creditors, and also had not raised any suggestion of their lien on 
the sale of the company's property, and had transferred or handed 
over the documents to the purchaser. He submitted that the whole 
course of the realisation had been influenced by the applicants' 
omission to claim security, and that matters could not now be 
altered and put back to their former position. 

Buckley, J., held that the inadvertence was proved, and he gave 
liberty to amend or withdraw as asked by the summons. 

The liquidator appealed. 

jy. Reed, K,C.y and E. O. Simpson, for the appellant : 

The order of Buckley, J., was erroneous. The solicitors having 
parted with the documents have lost their lien. Negligence as 
to retaining the documents is not " inadvertence " : In re Henry 
Lister d Co., Ex parte Huddersfield Banking Co. [1892] (2). 
Leave will not be granted to amend a proof where, by something 
which has happened since, the position of the parties concerned 
has been altered : hi re Neivton, Ex parte National Provincial 
Bank of England [1896] (3). 

Gore-Browne, K.C., and Muir Mackenzie, for the respondents : 

If the security is a good one, the solicitors should be allowed to 
set it up, and the amendment should be allowed : In re Burr, 
Ex parte Clarke [1892] (4), and In re Piers [1898] (5). 

[Vaughan Williams, L.J., referred to In re Hawkes, Ackerman v. 
Lockhart [1898] (6).] 

If the Court is satisfied that there was an omission to value the 
security through inadvertence, then there has in fact been no 
surrender of the security, and the solicitors should be allowed 

(2) [1892] 2 Ch. 417; 61 L. J. Ch. 721 ; 67 L. T. 180; 40 W. E. 589. 

(3) 3 MaDSon, 200 ; [1896] 2 Q. B. 403 ; 65 L. J. Q. B. 686 ; 75 L. T. 144 ; 

45 W. R. 63. 

(4) 67 L. T. 232, 465 ; 40 W. R. 608. 

(5) 5 Manson, 97 ; [1898] 1 Q. B. 627; 67 L. J. Q. B. 519 ; 78 L. T. 314 ; 

46 W. R. 475. 

(6) [1898] 2 Ch. 1 ; 67 L. J. Q. B. 284 ; 78 L. T. 336; 46 W. R. 445. 
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to avail themselves of it. The amendment would not involve 
acceptance or rejection of the lien ; it would only allow it to 
be set up. 

It is not sufficient to take away the right of amendment that it 
should merely be shown that the liquidator has acted in a manner 
not consistent with the proof. It must be shown that he has so 
acted, because the proof was placed on the file and in reliance on it. 

Vaughan Williams, L.J. : In my judgment, this appeal ought 
to be allowed, and I do not think that an order ought to be made 
allowing these gentlemen to amend or withdraw their proof. Of 
course I must not be understood to say that these gentlemen cannot 
withdraw their proof merely for the purpose of correcting an 
inaccurate statement made in it. With that object I do not suppose 
the liquidator would have any objection to the withdrawal at all. 
But my judgment is that they ought not now to be allowed to with- 
draw their proof for the purpose of relying on their lien. It is 
admitted that they want to amend their proof for the very purpose 
of justifying their claim to this 800Z. by virtue of their lien, and 
it is also an admitted part of the case that there was not any 
express bargain made between the liquidator and his solicitors as 
to their lien. Now, what have we to do in a case like this ? We 
have first to apply rule 8 in the First Schedule to the Companies 
(Winding-up) Act, 1890. I do not want in the slightest degree to 
depart from what I said in In re Burr (4), as to what constitutes 
inadvertence. I mentioned there, amongst things which could not 
constitute inadvertence, a case where the creditor, feeling the 
dangers and disadvantages of valuing his security, elects not to 
mention it. That is not this case ; but, speaking for myself, I have 
been left by the affidavit of Cox in a most uncertain frame of mind 
as to what were the circumstances under which Cox failed to men- 
tion his security and put it in his proof. It seems that his clerk 
placed before him the proof to swear and a general form of proxy, 
and that he swore the proof and signed the proxy. I can only say 
that it is quite consistent with Cox's statement that he was quite 
unaware that the proof purported to state that his firm had no 
security for the debt ; that Cox remembered at that moment the 
fact that his firm had security. Now, if he remembered that his 
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firm had security, he might have well been quite unaware of the state- 
ment in the proof that he had none, and yet be of opinion that it 
was not worth while to bother about the security as the estate was 
likely to yield twenty shillings in the pound, and if necessary it 
would return enough to meet the proof, and the security. As I 
say, there is nothing in the affidavit which excludes that state of 
mind on the part of Cox. Now, if that was his state of mind, it 
would not be true to say that, within the meaning of the word 
'' inadvertence '' in the sense that I have mentioned, he did intend 
to omit the security from the proof. Mr. Justice Buckley has 
arrived at the conclusion that he inadvertently omitted to state the 
security, and, of course, to value it; but Mr. Justice Buckley's 
attention does not seem to have been called to the fact that the 
particular paragraph in Cox's affidavit is open to the comment that 
I have made upon it. On the other hand, it should be said that 
the later affidavit of Cox, although he does not mention the state 
of the assets as the reason for omitting to value his security, does 
show conclusively that this frame of mind continued down to the 
time of his swearing that proof — that is to say, that he continued 
to take the view that twenty shillings in the pound was going to be 
obtained. I myself do not think that Cox by that affidavit satisfies 
the onus that was clearly on him of showing what the omission was 
caused by, and that it was due to inadvertence. 

I will go on and deal with the case upon the assumption that 
that is the proper view to take of Cox's affidavit, which I do not 
quite think it is. But if it is, what is the state of things ? We 
have a solicitor who has a debt. He is relying upon a lien which 
has arisen during the time he has been retained, not by the com- 
pany, but by the liquidator. In the course of this liquidation it 
becomes necessary to realise the assets. Cox, as solicitor, is acting 
for the liquidator in the matter of this realisation of the assets. 
He puts in a proof which is a proof which negatives his having any 
lien in the matter, but he allows his client to invite tenders for the 
sale of the assets, including^ amongst others, some portions of the 
property as to which his firm held the deed — and allows his client 
to do that, without in the slightest degree warning him that when 
he came to realise that part of the property as to which his firm 
held the deeds, there would be a difficulty in carrying out the 
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entirety of the contract unless twenty shillings in the pound was 
paid in respect of the bill of costs. He allows that to be done ; and 
one can only say that such conduct by the solicitor was perfectly 
consistent with the proof that he had put in on behalf of his firm 
— a proof which was, of course, within the knowledge of the 
liquidator. After these tenders had been sent out on 4 January, a 
letter was written by the liquidator to Cox and Lafone, and in the 
answer to it on 5 January there is an allegation of their lien, 
although it is limited to the policy of insurance, which formed 
part of the company's property, but the document does not in any 
way refer either to the proof or to the lien as if it would in any 
way interfere with the carrying out of the contract. It is suggested 
that it is impossible that the liquidator should in that state of 
things, and after the receipt of that letter, have acted upon the 
assumption that the proof as put in was in accordance with the 
facts and in accordance with the position taken up by Cox and 
Lafone. I do not agree as to that. I can well conceive the 
liquidator receiving that letter without in the slightest degree 
realising that there was such a lien set up by these gentlemen as 
would interfere with the carrying out of the contract between the 
parties. It seems to me that the solicitors here were actuated all 
the way through by the confident feeling that twenty shillings in 
the pound would be paid, and under those circumstances they did 
not call the attention of the liquidator to the fact that they were 
insisting upon this lien, which would stand in the way of the 
realisation. 

Now the sale took place and the deeds were handed over by the 
solicitors to the purchasers. The obvious duty of the solicitors, if 
they meant to rely upon the lien, was, before they handed over 
the deeds, to call the attention of the liquidator to it and ask him 
whether there was any objection (notwithstanding their being 
handed over) to their claim ; but nothing of that sort took place. 
In that state of things the sale went through, and they were 
handed to the purchaser. The solicitors now come to us saying, 
" Give us leave to amend our proof." I think that leave ought 
not to be given. I think it ought not to be given, because the 
solicitors' object in amending the proof is to set up a state of 
things which is inconsistent with their own proof that was on the 
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file at the time of the carrying through of this purchase and is 
inconsistent also w^ith their own action at the time of the sale. 

Counsel for the respondents did not deny the proposition that 
you ought not to allow the amendment of a proof if the position of 
the parties has been altered after that proof has been put upon the 
file, and while it is continued there, if the liquidator has altered his 
position on the basis of that proof being there. But they draw this 
distinction, saying, '' It is not sufficient to show that the liquidator 
has acted in a manner which is not consistent with the claim made, 
but you must show that he so acted because the proof was on the 
file." I do not agree with that. It seems to me, if one man allows 
a state of things to continue and another acts in a way which can 
be supported if that state of things existed, but could not be 
supported unless that state of things did exist, that you ought not 
to allow an alteration which will prejudice or alter a state of 
things which existed at the time when he was so acting. It seems 
to me it would be wrong to throw upon the liquidator the obligation 
to show that he relied upon the proof. Whether the proof was 
actually present in his mind or not, he was dealing with the 
property upon the basis that there was no lien at all upon it. I 
think the whole conduct of the solicitors, apart from the letter of 
5 January, was such as to induce him to suppose that there was no 
lien which a solicitor could enforce which could stand in the way of 
this sale and purchase, and I think that under those circumstances 
we ought not to allow the solicitor now to amend his proof. There- 
fore, in my opinion, this appeal should be allowed — first, on the 
ground that Cox has not satisfied the onus which was upon 
him of showing that his proof was sworn by inadvertence. I 
have no doubt it was sworn by inadvertence so far as Cox was 
aware of it, but I am not satisfied myself that Cox had not 
present to his mind that his firm had that security. Secondly, I 
am of opinion that he ought not to be allowed to amend in a case 
where the liquidator has acted in a way which was consistent with 
the facts mentioned in the proof, but which would be inconsistent 
with the suggestion which is now sought to be made. I think 
under the circumstances leave to amend ought not to be given. 

SxiRiiiNG, L.J. : I am of the same opinion* The first point that 
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has to be considered is whether the Court is satisfied that the 
omission to value the security claimed by the creditor took place by 
" inadvertence.*' Now, for the reasons which have been given by 
my learned brother, the evidence appears to me, as it does to him, 
to be very unsatisfactory, but I am not prepared to say that 
inadvertence has not been made out. 

Though I agree with my Lord's criticisms of the aflSdavit, I 
prefer to rest my decision on the ground that the granting of leave 
to amend or to withdraw a proof is not a matter of right, but is 
subject to the control of the Court, and ought not to be given in a 
case where in the interval between the proof being carried in and the 
evidence as to the varying of it the position of all parties, and of 
the liquidator in particular, has been altered. What took place 
here was this : The creditors in the present case are solicitors, who 
had been solicitors to the company which is being wound up, and 
they had due to them costs to the amount of over 800L in respect 
of services which were provable in the winding-up. They had in 
their office certain deeds and documents belonging to the company, 
and the liquidator appointed in the winding-up appointed them 
also as his solicitors, and amongst other things in which they were 
called to advise upon by the liquidator was the sale of the property 
of the company. The property consisted of various elements. 
First of all there was a patent; secondly, came freeholds and 
leaseholds, on which were plant and machinery, I understand, fixed 
and movable ; and lastly, there was stock-in-trade. 

That being the state of things, the solicitors had a lien on the 
documents which belonged to the company for the debt due to them 
by the company. I cannot help thinking there has been some 
misapprehension between the parties as to the nature of the solicitors' 
right. A solicitor's lien simply entitles him to retain the documents 
in his hands until he receives payment of what is due to him as 
solicitor. The solicitors here advised the liquidator with reference 
to this sale, and it seems to me that it was their duty plainly to tell 
the liquidator what rights they had in respect of these documents. 
They ought to have told him, " You have to sell this property, but 
you must remember we cannot complete this sale without our fees, 
and we shall not part with the deeds unless and until we are paid 
all that is due to us from the company." Then the liquidator 
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would have been in a position to consider what he should do, and 
it might be a most important thing to consider how he should sell 
the property. The patent, for example, which I understand was 
in the possession of the solicitors, would undoubtedly a£fect the title 
to the assets of the company. The title of the leaseholder would 
be again affected by the lease. As regards the fixed plant and the 
machinery and stock-in trade, that would be entirely unaffected. 
Now the question of a solicitor's lien has arisen not only in selling 
estates, but in winding up companies, and what I should expect to 
be done is this : that either an arrangement should be made as 
between the solicitors and liquidator, or, if the parties were unable 
to come to an arrangement between themselves, that the matter 
should be brought before the Court in some shape or form. In 
some cases it might be best that the sale should go on practically 
unaffected without the title-deeds being produced at all or these 
documents being affected. The liquidator might get an order 
simply to put them up for sale, with conditions such as would 
dispense with his handing over to the purchaser the deeds to which 
the purchaser would otherwise be entitled. That is all. It some- 
times happens that a sale is allowed to go on the arrangement that 
the solicitor retains a certain amount of the purchase-money set 
aside to meet his claim, but that is by arrangement between the 
parties themselves or under the direction of the Court. No arrange- 
ment of any kind is admitted to have been made here. The sale 
was ready to take place of the whole of the property, both where 
the title-deeds were withheld and where they were not. The sale 
took place, and was completed, and the solicitors handed over to the 
purchaser the deeds of one lot, and, having done that, seek to 
retain the amount of their lien. Now they come to the Court and 
ask it to assist them in making good their claim, and that they 
may be allowed to withdraw and amend their proof. I think under 
the circumstances they should not be allowed to do so. 

Appeal allowed. 

Solicitors : Heldei\ Roberts d- Co,^ agents for W. H. Clarke, 

Leeds, for the Appellants. 
Cox dk Lafone, for the Eespondents. 
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In re GREYMOUTH-POTNT ELIZABETH RAILWAY 
AND COAL CO., YUILL v. GEEYMOUTH-POINT 
ELIZABETH RAILWAY AND COAL CO. 

1903, November 5. Farwell, J. 

Cmnpany — Directors — Diwhility to Vote — Formation of Quorum, 

A director of a company is not entitled to join in forming a quorum for 
the consideration of matters with regard to which he is not entitled to vote. 

Adjourned summons. 

The Greymouth-Point Elizabeth Railway and Coal Co., Limited, 
was incorporated on 4 March, 1898, under the Companies Acts, 
1862 to 1890. 

Article 104 of the articles of association provided as follows: 
*' Subject to the provisions of articles 105 and 106, any director 
may enter into a contract with the company . . . and he shall 
thereby neither vacate his seat, nor become disqualified to act 
as director. ..." 

Article 105 was not material to the question now in issue. 

Article 106 was as follows : ''No director shall vote on any 
matters relating to the contract . . . with . . . which he shall be 
connected . . . ; and, if he does so vote, his vote shall not be 
counted." 

Article 116 was as follows : " The directors may . . . deter- 
mine the quorum necessary for the transaction of business ; until 
otherwise determined, two directors shall be a quorum." 

The company were entitled by their memorandum of association 
to raise money by the issue of debentures. In exercise of this 
power they duly created, in 1894, a series of first mortgage 
debentures to the extent of 90,000/., secured by a debenture 
trust-deed. Prior to 10 December, 1897, they had issued deben- 
tures of this series to the total amount of 88,800/., thus leaving a 
balance of 1,2002. unissued at the date in question. 

During the year 1897 the company was in financial difficulties, 
and prior to 10 December, 1897, they had borrowed two sums, of 
1,294Z. and 730Z., from two of their directors, Joseph Macdonald 
and John McDonald respectively. 

On or about 10 (December, 1897, the company, being still in 
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difficulties, requested these same two directors to make them 
two further advances of 76Z. 6s. each. This the two directors 
consented to do, on the understanding that the company, in 
consideration of these new advances, and in consideration of the 
old advances previously made, should issue to them the 1,200Z. 
debentures already referred to as still unissued. 

A resolution was accordingly passed by the board of directors 
on 10 December, 1897, for the issue to these two directors of the 
1,200 debentures. The only directors present at the passing of 
this resolution were the two directors interested and a third 
director, MacDougal. The 1,200/. debentures had, in fact, never 
been issued to the two directors. 

On 10 October, 1900, the writ was issued in the present 
debenture-holders' action. On 25 March, 1902, the present 
summons was taken out in the action by John McDonald and 
by the executors of Joseph Macdonald (who had previously died) 
for a declaration that they were entitled to rank to the amount of 
l,200i. with the other holders of the 90,000i. series of first mort- 
gage debentures, and to participate pari passu with them in any 
distribution of the assets of the company available for the payment 
of such debentures, on the same footing as if the 1,200{. debentures 
had been actually issued to the applicants on 10 December, 1897. 

There was evidence that all the parties to the matter had acted 
in good faith. 

Mark Romer, for the summons : 

The resolution of 10 December, 1897, constituted a valid con- 
tract for the issue of these debentures. It is true that the two 
directors interested were disentitled from voting in the matter of 
article 106, but there is nothing in that article to prevent them 
from taking part in forming the necessary quorum. 

Leigh Clare, for the opposing debenture-holders : 

The resolution was invalid. It is absurd to suggest that a man 
can help to form a quorum for the decision of a question on which 
he cannot vote. The resolution of 10 December, 1897, was really 
passed by MacDougal sitting alone ; and, since two directors were 
necessary to form a quorum, the resolution so passed was invalid. 
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Jenkins, K.C., and JP. F, S. Stokes, for the company. 

W. E, Vernon, for the trustees of the debenture trust-deed. 

Farwell, J. : It is curious that there should be no authority 
on the point raised by this summons; and, as the articles in 
question are common form, the point is of some importance. I 
think that the argument of counsel for the opposing debenture- 
holders is well founded, and that the true meaning of clause 116 
of the articles is that the two directors necessary to form a quorum 
for the dispatch of business must be two directors capable of voting 
on the business to be dispatched. Otherwise, that article is idle. 
In the present case, there were three directors present, and I take 
it that they voted for giving debenture security to two of them- 
selves in consideration of a large sum of money then owing to 
those two, and a smaller sum then advanced or to be advanced by 
them. The giving of this security was a matter on which two of 
the directors could not vote by reason of article 106 ; and, more- 
over, if there had otherwise been a quorum, I think the other 
directors would have been justified in asking them to retire while 
the question of giving them security was being discussed, because 
they were interested adversely to the company. Certainly it was 
a case in which the company was entitled to all the benefit it could 
get from its independent directors. On the construction of the 
ai'ticles I think that the contention of counsel for the opposing 
debenture-holders is right, and that the two directors were not 
capable of voting on the question ; and that, therefore, there was 
no quorum, and no valid contract for the issue of debentures to the 
plaintiffs. That disposes of the question. 

Solicitors : Roy dc Cartwright, for the Summons. 

Parker, Garrett, Holman dcHoiL'dcn, for the Opposing 

Debenture-holders. 
Blyth, Button, Hartley Jc Blyth, for the Company. 
Kimbers dt Boatman, for the Trustees of Debenture 

Trust-deed. 
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BRITISH ASBESTOS CO. v. BOYD. 

1908, May 27. Pabwell, J. 

Company— Directftr — Vacatioii of Office — Acts done as Director thereafter — Valid^t- 
tion — Articles of Association — Construction — Companies Acty 1862, s, 67. 

One of the articles of association of a company incorporated under the 
provisions of the Companies Acts, 1862 to 1893, provided : " All acts done at 
any meeting of the directors or of a committee of such directors or by any 
person acting as such directors, shall, notwithstanding that it shall after- 
wards be discovered that there was some defect in the appointment of such 
directors, or committee, or person acting as aforesaid, or that they or any of 
them were disqualified, be as valid as if every such person had been duly 
appointed and was qualified to be a director " : — 

Held, that the provisions of this article and of section 67 of the Companies 
Act, 1862, validated the acts of a person ho7id fide acting as director who 
had been originally appointed a director but had vacated his office, according 
to the constitution of the company, on his appointment as secretary thereof, 
where the fact had been overlooked. 

Dawson v. African Consolidated Land and Trading Co. (1) followed. 

The plaintiff company was incorporated under the provisions of the 
Companies Acts, 1862 to 1893, on 21 January, 1899. W. Menzies, 
James Boyd, and James Beid were appointed the first directors of 
the company by the articles of association. The articles of 
association also contained the following material provisions : 
Article 89. ** The office of director shall be vacated (a) if he 
without the sanction of any general meeting accept or hold any 
other office under the company except that of managing director, 
manager, or trustee ; - . . (d) if he cease to hold the required 
amount of shares to qualify him for office, or do not acquire the 
same within one month after election or appointment; (e) if he 
absent himself from the meeting of the directors during a period 
of six calendar months without special leave of absence from the 
directors ; . . . (/) if by notice in writing to the company he resign 
his office." Article 98. " The directors of the company may, from 
time to time, appoint one or more of their body to be managing 
director or directors of the company.*' Article 108. "All 
acts done at any meeting of the directors or of a committee 
of such directors, or by any person acting as such director, shall. 



(1) 4 Manson, 372; [1898] 1 Ch. 6; 67 L. J. Ch. 47; 77 L. T. 392; 46 
W. E. 132. 
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notwithstanding that it shall afterwards be discovered that there 
was some defect in the appointment of such directors, or committee, 
or person acting as aforesaid, or that they or any of them were 
<lisqualified, be as valid as if every such person had been duly 
Appointed, and was qualified to be a director." 

On 19 September, 1899, the plaintiffs Brauns and Perotti, who 
were vendors to the company of a business in Italy, were elected 
additional directors of the company. Subsequently to 8 July, 

1902, Brauns and Perotti never attended a meeting of the directors, 
l)eing continuously resident in Italy after that date. 

On 23 October, 1902, James Boyd, one of the original directors, 
was appointed secretary to the company. The sanction of a 
general meeting, as required by article 89, was not obtained to 
this appointment, but the fact that he had thereby forfeited his 
office of director was overlooked at that time and during the sub- 
sequent period of his acting as director. On 4 December, 1902, 
Menzies duly resigned his office of director. On the same day 
Boyd and Beid, being a quorum according to the constitution of 
the company, purported to appoint Boyd's son to be secretary in 
place of his father, and to elect James Boyd (the father) to be 
ohairman and managing director of the company. On 6 January, 

1903, Boyd (the father) and Beid held another meeting of directors, 
at which attention was called to the terms of article 89 (6), and 
Perotti was given special leave of absence from the meetings of the 
directors. Beid and Boyd then purported to elect the defendant 
Methven to be a director of the company. At a meeting of the board 
on 18 February, 1903, at which Methven, Beid, and Boyd were 
present, attention was drawn to the fact that Brauns had been 
absent for more than six months without leave, and it was decided 
to inform him that he had thereby ceased to be a director, and a 
notification to that effect was sent to him. 

On 3 March, 1903, a general meeting was summoned for 23 March, 
1903, and a report was issued, signed by Boyd and Beid. 

On 16 March, 1903, five shareholders (amongst whom were 
Brauns and Perotti) issued a circular summoning an extraordinary 
general meeting of the company for 31 March, following. They 
purported to do so under section 52 of the Companies Act, 1862, upon 
the ground that there was no board of directors competent to 
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sammon a general meeting. They alleged that the notice of 
8 March was inoperative and invalid. 

On 17 March, 1903, Boyd, Eeid, and Methven held a board 
meeting, and it was resolved that, in consequence of the position 
of Boyd as a duly constituted director of the company having been 
challenged by the issue of the above-mentioned circular, Boyd should 
be, and was thereby, reappointed a director of the company. 

The meeting summoned by the notice of 3 March, for 25 March 
was duly held, and the defendant Brooks was then appointed 
a director. The extraordinary meeting summoned for 31 March 
by five shareholders was also held, and four directors were 
appointed to act in conjunction with Eeid. 

On 27 March, 1903, Brauns and Perotti (on behalf of them- 
selves and all other the shareholders in the company other than 
the defendants) issued a writ, joining the company as a co-plaintiflf, 
asking for a declaration that Boyd, Methven, and Brooks were 
not directors of the plaintiff company. They also asked for an 
injunction to restrain these three persons from acting or purporting 
to act as directors, and from paying the dividend purported to have 
been voted at the meeting of 25 March, 1903. Notice of motion 
was given the same day asking for an interim injunction in 
similar terms. 

Upjohn, K.C., and Martelli for the plaintiffs : 

Boyd vacated oflSce by force of article 89 (a). The appointment 
of directors in purported exercise of the powers conferred by 
section 52 .of the Companies Act, 1862, was valid. 

Gore-Brown, K.C., and H. E. Wright for the defendants : 

The alleged informality due to the appointment of Boyd as 
secretary is not disputed, but it is an irregularity cured by the 
terms of article 108, and section 67 of the Companies Act, 1862 (2) : 
Daivson v. African Consolidated Land and Trading Co. [1898] (1). 

(2) Section 67 of the Companies valid, and all acts done by such direc- 

Act, 1862, so far as material to be tors, managera, or liquidators shall be 

stated, is in the following terms: . . . valid notwithstanding any defect that 

"until the contrary is proved ... all maj'^afterwards be discovered in their 

appointments of directors, managers, appointments or qualifications." 
or liquidators, shall be deemed to be 
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They also referred to /n re Bank of Syrian Owen and Ashworth's 
Claim [1900] (3). 

Upjohn, K.C.y replied. 

Fabwell, J. : The first question that I have to determine in this 
case is the meaning to be attached to article 108 and section 67 of 
the Companies Act, 1862 ; and, inasmuch as the article is in 
common form in its language, the question is one of some import- 
ance- In my opinion the words in article 108, " notwithstanding 
that it shall afterwards be discovered that there was some defect," 
do not limit the validating power of the article to instances where 
the facts giving rise to a defect are subsequently discovered. It is 
only necessary that the defect arising out of the facts should be 
subsequently discovered. The facts in a case like the present 
would necessarily appear upon an inspection of the books of the 
company ; but they did so, too, in the case of Dawson v. African 
Consolidated La7id and Trading Co. (1), for the transfers there which 
caused the disqualification of a director were transfers out of his 
name. Those transfers were recorded in the company's books, and 
would be apparent to any one w^ho inspected the company's books. 
It is not therefore necessary that the facts should not be known 
in the sense of not appearing on the face of the company's books, 
but the knowledge of the defect must not be present to the mind 
of any person to whom it is material to know it. As stated in 
Buckley on the Companies Acts, the object of a clause like this and 
of section 67 of the Companies Act, 1862, is to make the honest acts 
of de facto directors as good as the honest acts of dejure directors ; 
and although down to the decision in Dawson v. African Con- 
solidated Land and Trading Co. (1) it was generally supposed that 
an article in these terms, or the section, only applied as between 
members of the company and outsiders, and did not apply as between 
members of the company inter se, or as between members of the 
company and the company, that decision has established that the 
article or section is of general operation. I think it is decidedly 

(3) 8 Manson, 105; [1901] 1 Cb. 115 ; 70 L. J. Ch. 82; 83 L. T. 547 ; 49 
W. R. 100. 
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beneficial that it should be so. Therefore, although there may be 
some slip which has been overlooked, if it has been bond fide 
overlooked, the acts of de facto directors are as good as the acts of 
dejure directors. 

Then the next point is this. It is said that the discovery referred 
to must be of some defect in the appointment of directors. It is 
clear that there is no defect in the appointment here. Now, the 
disqualification in the present case is under article 89 (a), which is 
as follows : ''If he, without the sanction of any general meeting, 
accept or hold any other office under the company except that of 
managing director, manager, or trustee." Boyd, senior, accepted 
the office of secretary, and thereby vacated his office. It has 
been argued that the word '' disqualify " has a technical meaning, 
and that the disqualification referred to is the ceasing to hold 
qualification shares. To my mind that is not the case. I think 
** disqualify " refers back to article 89, and is used in the general 
colloquial sense, that a director becomes disqualified if he ceases 
to hold his office, or does some act, or suffers something to happen, 
which causes him to vacate his office under article 89. I think 
'' disqualified " is used in the wider sense, and that therefore the 
article applies. 

The result is that on 5 January, which was the critical date, 
there was a de facto board of directors in respect of whose appoint- 
ment no defect had been discovered. Consequently I hold that 
the defendants are properly constituted directors. The motion 
therefore fails. 

Solicitors : William A. Crump and Son, for the Plaintiffs. 
E, ir. Oliver, for the defendants. 
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In re EUPHRATES and TIGRIS STEAM 

NAVIGATION CO. 

1904, January 19. Swinfbn Eady, J. 

Company — Memorandum, Alteration of — Juriadiction — Company Registered under 
Joint-Stock Companies Act^ l8oQ— Companies Act, 1862, s. 176 — Companies 
{Memorandum of Association) Act, 1890, s, 3, sub-s, 2. 

The Court has jiirisdiction to make an order under the Companies 
(Memorandum of Association] Act, 1890, in the case of a company registered 
under the Joint-Stock Companies Act, 1856, although it is not also registered 
under the Companies Act, 1862. 

In re Nitrophosphate and Odams Chemical Manure Co, (1), In re 
Hong-Kong and China Oas Co, (2), and In re Copiapo Mining Co, (3)^ 
followed. 

Li re General Credit Co, (4) not followed. 

The company was registered under the provisions of the Joint- 
Stock Companies Act, 1856, but had not been also registered under 
the Companies Act, 1862. The company presented a petition under 
the provisions of the Companies (Memorandum of Association) Act, 
1890, for an order sanctioning certain alterations in its memorandum 
of association. 

Eve, K.C, and R. J. Parker, for the company : 

There are conflicting decisions on the preliminary point whether 
a company registered under the Joint- Stock Companies Act, 1856, 
should also be registered under the Companies Act, 1862, before 
an order can be made under the Companies (Memorandum of 
Association) Act, 1890. Bomer, J., in In re General Credit Co, 
[1891] (4), held that further registration was necessary, but the 
contrary view is maintained by Keebwich, J., in In re Nitro- 
phosphate and Odams Cheinical Manure Co. [1893] (1) and Jw re 
Hong-Kong and China Gas Co. [1898] (2), and by Wright, J., in 
In re Copiapo Mining Co. [1899] (8). The weight of authority 
is against requiring further registration under the Companiea 
Act, 1862. 

(1) W. N. (1893) p. 141. 

(2) W. N. (1898) p. 158 ; 33 L. J. N. C. 578. 

(3) 6 Manson, 320 ; W. N. (1899) p. 25 ; 34 L. J. N. C. 138. 

(4) W. N. (1891) p. 153. 



94 In re EUPHEATES and TIGRIS STEAM, &c., CO. [Manson, 

SwiNFBN Eady, J. : I think I may accede to the argument. By 
section 3, sub-section 2 of the Companies (Memorandum of 
Association) Act, 1890, it is provided, '' This Act and the Companies 
Acts, 1862 to 1886, shall be construed as one Act." Then section 176 
of the Companies Act, 1862, provides, " Subject as hereinafter 
mentioned, this Act, with the exception of Table A in the first 
schedule, shall apply to companies formed and registered under 
the said Joint-Stock Companies Acts " — which expression is, by the 
preceding section, defined to include the Joint- Stock Companies 
Act, 1856, under the provisions of which this company is registered 
— *' or any of them, in the same manner in the case of a limited 
company as if such company had been formed and registered under 
this Act as a company limited by shares." I think I am jastified 
in following the decisions of Mr. Justice Kekewigh in Li re Nitro- 
phosphate and Odams Chemical Manure Co, (1) and In re Hong- 
Kong and China Gas Co, (2), and of Mr. Justice Wright in In re 
Copiapo Mining Co, (3), and in holding that a company registered 
under the Joint-Stock Companies Act, 1856, may present a petition 
under the provisions of the Companies (Memorandum of Association) 
Act, 1890, to obtain the sanction of the Court to proposed alterations 
in its memorandum of association although it has not been also 
registered under the Companies Act, 1862. 

[His Lordship then heard the case on the merits, and granted 
the prayer of the petition.] 

Solicitors — Hollams, Son, Coward d- Haivksley. 
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In re bodega CO., LIMITED. 

1903, November 25, 26. Farwell, J. 

Company — Director — Articles of Aesociaiioii — Secret Profit bt/ Director — Automatic 
Vacation of Offict — Re-election — Continuing Contract — Recovery of Director's 
Fees Paid under Mistake — Legal Consideration — ComiKinies Act^ 1862, liable A, 
clause 57. 

A provision in the articles of association of a company that a dii'ector 
shall vacate his office on the happening of a certain event operates auto- 
matically and ipso facto as soon as the event occurs. 

TurnbnU v. West Riding Athletic Club. Leeds (1), not followed. 

A provision that a director shall vacate his office on becoming secretly 
interested in any contract with the company operates only where the 
interest of the director is of such a nature that it may possibly be in con- 
flict with the interest of the company — where the sphere of interest of the 
company is, to some extent at least, coincident with the sphere of interest 
of the director. 

An action for the recovery of money had and received will lie even in 
cases where the money has been paid in remuneration of services actually 
rendered, provided that the services so rendered do not amount to a legal 
consideration. Services rendered do not amount to a legal consideration 
unless they have been rendered in response to some request, explicit or 
implied by law. The acceptance of services rendered is a primd facie 
ground for implying at law a request; but the Court is at liberty to 
resist this prima facie inference if warranted by the peculiar circumstances 
of the case. 

A director vacated his office automatically by bargaining for a secret 
commission on the sale of certain property to the company. The fact was 
unknown to the company, and the director continued to act and to receive 
his fees as director. He was subsequently re-elected to office in the ordinary 
coiu^e on his supposed retirement by rotation. At the time of this re-election 
the sale in question was completed, with the exception of the payment of 
the secret commission, for which the director had a lien : — 

Held, that the bare existence of this lien was not a sphere of interest in 
the contract on the part of the director in any degree coincident with the 
sphere of interest of the company — that the interest of the director and the 
interest of the company no longer came into conflict, and accordingly that 
the director did not vacate his office on re-election by reason of the existence 
of the lien. 

Held, also, that, although the director, during the period between his 
vacating his office and his I'e-election, had rendered services to the company 
which had been accepted by them, yet, inasmuch as it was impossible for 
the Court to believe that the company would ever have requested him to 
render these services had they been aware of the tioie state of the facts, the 
Court could not imply a request for these services on the part of the 

(1) 70L. T. 92. 
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company from the mere fact of their ignorant acceptance of them; and 
accordingly that the services rendered did not amount to a legal considera- 
tion for the fees paid for them, and that the company were therefore^ 
entitled to recorer these fees as money had and received. 

The Bodega Co., Limited (hereinafter called the company), was- 
incorporated on 31 March, 1881, and on 24 December, 1900, 
the plaintiff Edward T. Wolseley was one of its directors. 

On 24 December, 1900, the company entered into a contract for 
the purchase of the " Durham Ox " Inn, in the city of Nottingham, for 
the sum of 12,000^ Under this contract the plaintiff Wolseley was- 
to obtain a secret profit or commission of 4,000^. Some question 
arose at the hearing of the motion as to whether this secret profit 
or commission was really to be paid to Wolseley ; but in the end 
the case was provisionally decided l)y Farwell, J., on the footing^ 
that Wolseley was implicated, though liberty was left to him to- 
rebut this presumption, should he think proper, and be able to da 
so by the production of subsequent evidence. 

The contract of 24 December, 1900, was subsequently carried into 
effect by a conveyance to the company dated 24 June, 1901 ; but the 
purchase-money to the extent of 4,000/., which was to form the secret 
commission to Wolseley, had in fact never been paid by the company* 
Clause 70 of the articles of association of the company enacted 
{iiiter alia) as follows : *' The office of any director sliall be vacated 
... if he be concerned in or participate in the profits of any 
contract with the company, not disclosed to and authorised by the 
Board." 

This clause is practically identical with part of clause 57 of Table 
A to the Companies Act, 1862. 

By clause 66 of the company's articles of association it was pro- 
vided that three of the directors should retire by rotation in each 
year from and after the ordinary general meeting in 1891, but 
should be eligible for immediate re-election. 

In accordance with this provision the plaintiff Wolseley vacated 
his office as director on 8 July, 1901, and on 8 July, 1902, but was 
immediately re-elected on each of these dates respectively. 

On or about 10 February, 1903, the fact of the secret commission 
of 4,000Z. was first discovered by the plaintiff's fellow-directors. In 
the meanwhile, during the period between 24 December, 1900 (the 
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date of the contract), and 10 February , 1908 (the date of the dis- 
covery of the secret commission), the plaintiff Wolseley had received 
the sum of 980Z. odd in payment of his share of the directors' fees. 
These fees were not paid as fixed sums directly by the company to 
each individual director ; but, under the provisions of clause 75 of 
the company's articles of association, an annual sum of 1,400/. was 
distributed among the directors in such a manner as a majority of 
them should direct. On 10 November, 1903, and 12 November, 
1908, the plaintiff's two fellow directors during the period in 
question formally disclaimed, relinquished, and assigned all their 
respective rights and interests in the said sum of 9802. odd in 
favour of the company. 

On 2 October, 1908, Wolseley executed to A. E.Walton a transfer 
of three hundred fully paid shares held by him in the company. 
The company, however, refused to register the transfer, on the 
ground that Wolseley was indebted to them in the sum of 980Z. odd 
already mentioned, and on the ground that they accordingly pos- 
sessed, in accordance with clause 21 of their articles of association, 
'^a first and paramount lien " upon the shares in question. 

Wolseley now moved the Court that the register of members of the 
company might be rectified by inserting therein the name of A. E. 
Walton as the holder of the shares in question. 

Ujyjohn, K.C., and J. F. W. Gaibraithy for the motion : 

Clause 70 of the articles of association cannot operate auto* 
matically. In order to get rid of a director it is necessary to pass a 
resolution to that effect, and give the erring director an opportunity 
of defending himself : Tumbull v. West Riding Athletic Club, Leeds 
[1894] (1). This has not been done in the present case, and 
accordingly Wolseley has never ceased to be a director. 

[Fabwell, J., referred to the criticism of this case in Buckley's 
Companies Acts (8th ed.), p. 571.] 

But even if Wolseley automatically ceased to be a director on 
24 December, 1900, yet the contract was completed and ceased to 
exist as a contract at the date of the conveyance of 24 June, 1901. 
Wolseley's re-elections on 8 July, 1901, and on 8 July, 1902, were 

M. — ^VOL. XI. 7 
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accordingly valid, and he is certainly entitled to his director's fees 
after the first of these two dates. 

Assuming, however, that these fees, or some of them, have 
heen paid to Wolseley under a mistake, yet the company, or the 
directors, are not entitled to recover them as money had and 
received. This action lies to recover money only where there 
has been a total failure of the consideration for the sake of which 
it was paid under mistake : Bullen & Leake's Precedents of 
Pleadings (5th ed.), p. 299, Hunt v. SUk [1804] (2), Lambert v. 
Heath [1846] (8), Aiken v. Short [1856] (4), Clarke v. Dickson 
[1858] (5), and Nicholson v. Ricketts [1860] (6). Here valuable 
services have been rendered to the company and directors by 
Wolseley during the period in question. 

[Farwell, J. : Must not the consideration which prevents this 
action from lying be a legal consideration — that is, a consideration 
moving from the one party at the request of the other ? Is not 
the consideration alleged in this case a purely voluntary one, and 
not legal at all in the technical sense ?] 

That is immaterial : Leake on Contracts (4th ed.), p. 62. 

[Farwell, J., referred to Moses v. Macferlan [1760] (7).] 

The action for money had and received will not lie except in 
cases of fraud, duress, and total failure of consideration. Here 
services have admittedly been rendered by Wolseley to the directors 
as well as to the company, so that, whether this money is sued for 
by the company or the directors, both must equally fail to recover 
it as money had and received. 

Jenkins, K,C., and A. Neilson, for the company : 

In Tumbull v. West Riding Athletic Clvb, Leeds (1), the attention 
of the learned Judge was drawn away from the real point at issue. 
It seems to have been assumed as common ground that a resolution 

(2) 6 East, 449 ; 2 Smith, 15 ; 7 E. E. 739. 

(3) 15 M. & W. 486 ; 15 L. J. Ex. 297. 

(4) 1 H. & N. 210, 215 ; 25 L. J. Ex. 321, 324. 

(5) E. B. & E. 148 ; 27 L. J. a B. 223 ; 4 Jur. (n.S.) 832. 

(6) 2 E. & E. 497, 525 ; 29 L. J. Q. B. 55, 65 ; 8 W. E. 211 ; 6 Jur. (w.s.) 422. 
. (7) 2 Burr. 1005, 1012 ; 1 Wm. Bl. 219. 
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was necessary in order to cause the plaintiff to vacate his seat, and 
on that basis the Judge decided — and, no doubt, decided rightly — 
that, before such resolution was passed, the plaintiff ought to have 
enjoyed an opportunity of defending himself. The decision is 
therefore not really to the point. Much more to the point is 
Runnings v. WUliamson [1883] (8), from which it is clear that a 
provision for vacation of office under section 54 of the Metropolis 
Management Act, 1855 (18 & 19 Vict. c. 120), operates automatically. 
The language in that case is no more emphatic than the language of 
clause 70 of the present articles of association. Wolseley therefore 
vacated his seat automatically on 24 December, 1900. 

With regard to the two re-elections to office on 8 July, 1901, and 
8 July, 1902, the plaintiff's office was in each case immediately 
again vacated. Since the secret profit of 4,0002. had never been 
paid, he had at each of those two dates a vendor's lien for unpaid 
purchase-money ; and this vendor's lien is of the nature of an 
implied contract in which the plaintiff was interested. 

It is immaterial that the 980/. odd has actually been paid to the 
plaintiff, and that he has admittedly rendered valuable services to 
the company and directors. Those facts do not hinder the com- 
pany from recovering the money thus paid by mistake. The fees 
of a director are paid to him for his services as a whole ; and if 
he has failed in a single branch of his duty, he has forfeited all 
claim to any remuneration. The money cannot be apportioned — 
if he has forfeited any part of it, he has forfeited all. The company 
are thus entitled to refuse to pay the plaintiff the whole of his 
director's fee, though they have admittedly had certain benefits 
from his services : Salomons v. Pender [1865] (9). That commission 
money actually paid in ignorance of a secret profit made by the agent 
may be recovered is shown by Andrew v. Ramsay d- Co. [1903] (10). 
Neither can the plaintiff retain this money on the ground of quantum 
meruit. A quantum meruit would have to be assessed. Moreover, 
to plead a quantum meniit, you must plead a request to do the work. 

It is immaterial whether the company claim to recover the 

(8) 11 Q. B. D. 533; 52 L. J. Q. B. 416; 49 L. T. 361; 32 W. B. 267; 
48 J. P. 135. 

(9) 3 H. & C. 639; 34 L. J. Ex. 95; 12 L. T. 267; 13 W. B. 637; 11 
Jut. (n.s.) 432. 

(10) 19 Times L. B. 620. 
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money directly, or claim as asBignees of the directors. It is clear 
that each individual director could sue the company for the amount 
allocated to him by his fellow-directors. The company, on their 
part, can sue directly for the recovery of the allocated share which 
each individual director has actually been paid by mistake. 

[Farwell, J., referred to Caridad Copper-Mining Co. v. Swallow 
[1902] (11).] 

Upjohn, K.C.f in reply : 

It is not true that there was any continuing contract in which 
Wolseley was concerned after the date of his first re-election on 8 July, 
1901. A vendor's lien is a mere creation of equity — it is not of the 
nature of an implied contract in law. This is the better opinion : 
White & Tudor, Equity Cases (7th ed.), vol. ii., p. 934; Storey, 
Equity Jurisprudence (18th ed.), vol. ii., p. 554 ; Fry on Specific 
Performance (4th ed.), p. 591 ; Chapman v. Tanner [1684] (12), 
Nairn v. Prowse [1802] (18), Mackreth v. Syjumons [1808] (14), and 
Kettlewelly. Watson [1884] (15), per Lindley, L.J.: " although the 
lien arises from, and may in one sense be said to be created by, the 
contract of sale, still no contract to confer the lien is necessary, 
and in that sense the lien may be said to arise independently of 
contract." This is clearly the better opinion, notwithstanding the 
statement to the contrary in Bobbins, Law of Mortgages, p. 1372. 

[Farwell, J., referred to Wariyig v. Ward [1802] (16).] 

It is incredible, again, that clause 70 should continue to operate 
in instance after instance, even if the contract in which Wolseley 
was interested be held to be a continuing one. It can only operate 
once for all — after that, it is done with altogether. In Daivson v. 
African Consolidated Land and Trading Co. [1897] (17) there was 

(11) 9 Manson, 336 ; [1902] 2 K B. 44 ; 71 L. J. K. B. 601 ; 86 L. T. 699 ; 
50 W. E. 565. 

(12) 1 Vem. 266. 

(13) 6 Ves. 751 , 759. 

(14) 15 Ves. 328. 

(15) 26 Ch. D. 501, 507 ; 53 L. J. Ch. 717, 720 ; 51 L. T. 135 ; 32 W. B. 865. 

(16) 7 Ves. 332. 

(17) 4 Manson, 372 ; [1898] 1 Ch. 6, 12 ; 67 L. J. Cb. 47, 50 ; 77 L. T. 392 ; 
46 W. E. 132. 
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• • • ' • * * 

a provision for vacation of a director's oflSce in'erfseof'his becoming 

bankrupt; yet it was held in that case that the elecHcn'of a director 
already bankrupt was valid, even though there was no evidence i© 
show that his electors were aware of the true state of facts. '*•':, 

Farwbll, J. : This case, under the guise of an innocent applica- 
tion to rectify the register, has raised a number of points of very 
considerable difficulty. [His Lordship stated the facts, and con- 
tinued :] Now the first point that arises is this : Does a director 
who is concerned in an undisclosed contract, thereupon — to adopt 
the language suggested by Mr. Palmer in his Company Precedents 
(8th ed.), Part I., p. 615 — vacate his office ipso facto or automa- 
tically, or does anything further remain to be done ? In my opinion 
it is quite plain, on the words of article 70, that he vacates ipso facto 
or automatically, on the act being done. There is no distinction 
between this and the other events mentioned in the article, and it 
is clear that there is nothing more to be done in case he is adjudi- 
cated bankrupt, or becomes a lunatic — the moment the ofifence is 
committed, or the misfortune has occurred, there is no longer any 
locus pomitentia for the erring, or unfortunate, director ; there is no 
longer any means by which his fellow-directors can overlook his 
misfortune or condone his offence ; the office is vacated automatic- 
ally; and, if his fellow-directors still wish him to act, they must 
re-elect him in the ordinary course, or by invoking the special 
machinery that is provided by the articles in the case of a casual 
vacancy ; they can do nothing to prevent the vacation of his office 
by an event over which they have no control — with which, indeed, 
they have nothing whatever to do except to satisfy themselves that 
the event has happened. 

The decision of Mr. Justice Kekbwich in Turnbull v. West Riding 
Athletic Club (1) has caused me some difficulty ; but, as I read that 
case, the learned Judge was addressing his mind to a different set 
of circumstances. The article in that case was not absolutely 
identical with the article here. It practically amounted to this — 
that the director was to vacate his office if he contracted with the 
company, or was concerned in, or participated in, the profits of any 
contract with, or work done for, the company, without declaring 
his interest at the meeting of directors. The directors took on 
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• • • 
themselves to J&11.(^ meeting, and to declare vacant the oflSce of a 

director. wha Jiad rendered himself subject to the mischief of this 
^luff^j'.apiJ what was said by the learned Judge really amounted to 
Hii'd— that, as these directors had chosen to call a meeting for the 
purpose of declaring vacant the oflSce of the offending director, they 
ought, in common fairness, to have given him notice of it — to have 
given him an opportunity of defending himself, and to this I assent* 
But, if the learned Judge meant to go further than that, and to say 
that something more must occur than the mere happening of the 
invalidating event, and that the director might possibly have been 
80 plausible that he might have won over his fellow-directors to 
condone what had happened — ^in that case I respectfully disagree 
with him. I cannot see what useful purpose it would have served 
had he won over every director on the board; the invalidating 
event would still have remained, and it would have been absolutely 
impossible to escape from it. The result, therefore, is that, in my 
opinion, Wolseley vacated office automatically on his being concerned 
in the contract. 

What further happened was this: Wolseley was re-elected in 
the ordinary course on 8 July, 1901, and 8 July, 1902. Now the 
vacation of his office by reason of his participation in the contract 
of 24 December, 1900, was a vacation of his then office of director- 
ship, and did not, in my opinion, disqualify him from being duly 
re-elected in a subsequent year. I do not understand article 70 to 
mean that, if a man be concerned in an undisclosed contract, and 
thereby vacate his office, he cannot be re-elected in a subsequent 
year. To my mind it is not a continuing disqualification, unless 
the work to be done under the contract — that is, the mischief aimed 
at under the article — is a continuing work. If the work to be done 
under the contract ought to be reviewed by the interested director 
— if the discretion which the company is entitled to expect from its 
director is to be exercised after his re-election over a matter in 
which he is still personally interested — then, and then only, his 
re-election would be avoided by reason of the. continuance of the 
contract. But when, as in this case, the contract has been made 
once for all for a particular purpose, then I think the provision for 
vacation applies only to the holding of the directorship for the 
current year. I am therefore of opinion that Wolseley vacated the 
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office of director on his entering into the contract on 24 December, 
1900, and did not again become a director until his re-election on 
8 July, 1901. 

It is true that at the date of this re-election the secret com- 
mission was still unpaid ; and it has been argued that, after the 
conveyance to the company on 24 June, 1901, a lien arose for the 
unpaid purchase-money in favour of Wolseley. It is not necessary 
for me to decide whether that lien arose by implied contract, or 
by some implication of equity, or by some natural equity, all of 
which phrases are to be found in some of the cases. It is 
unnecessary to decide this, because I think that this lien, what- 
ever was its nature, for all the purposes of the present case, came 
to an end with the execution of the conveyance on 24 June. The 
existence of this lien after 24 June, involved no further exercise of 
any discretion which would render the services of the director 
necessary. The mischief was then done, and could only be 
remedied by discovery, not by any exercise of the discretion. I 
hold therefore that the only period during which the claim for 
the repayment of the fees can be established is the period from 
24 December, 1900, to 8 July, 1901. 

And this leaves question, whether the sums actually paid to 
Wolseley during this period by way of directors* fees can be 
recovered, either as money paid under a mistake of fact, or on the 
ground of total failure of consideration. The action for money had 
and received has been stated by Lord Mansfield in Moses v. 
Macferlan (7) to lie, so far as material for this case, lies for money 
paid by mistake ; or upon a consideration which happens to fail. 
The mistake must be a mistake *' as to a fact which, if true, would 
make the person paying liable to pay the money; not where, if 
true, it would merely make it desirable that he should pay the 
money," per Baron Bramwell in Aiken v. Short (4). The same 
proposition is involved in the second head — that is, total failure 
of consideration. I will deal with the company first in its own 
right If the company were liable to pay it was because it had 
impliedly contracted with Wolseley to pay him for his services by 
requesting and accepting the benefit of those services, although 
he was not a director. Wolseley was not entitled under express 
contract, but claims on a quantum mendt. But a plaintiff cannot 
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recover for services rendered to and accepted by a defendant, 
unless they were so rendered at the defendant's request; the 
acceptance of the services by the defendant raises a presumption 
that such request was made, but this, like any other presumption, 
may be rebutted ; and it is, in my opinion, rebutted if it be shown 
that the acceptance was given under such circumstances of mistake 
as to render it incredible that the services ever would have been 
accepted if the true fact had been known — at any rate in a case 
like the present, where Wolseley knew the true facts and knew that 
the directors were unaware of them. 

If then, I apply Baron Bramwell's test, the money was paid 
under a mistaken belief that Wolseley was a director ; if this had 
not been a mistake the company would have been liable. The 
other directors were further under the mistaken belief that Wolseley 
had done nothing that rendered it unfit for them to request him 
to perform the services of a director; if this had not been a 
mistake, they might have been liable to pay on the request implied 
from acceptance of his services. 

Again, if I treat this as an action on the ground of total failure 
of consideration it is equally entitled to succeed ; for consideration 
must mean sufficient consideration at law to support an action, and 
services rendered without request, express or implied, are not such. 

Whether the claim be made by the company in their own 
capacity, or by the company as assignees from the directors, I do 
not think is very material. The company was bound to pay 1,400/. 
by way of director's fees, and that they .have in point of fact paid 
a portion of that sum to some one who is not a director ; however, 
the company can act only through its directors, and it may be that 
the directors could not claim the missing portion of their 1,400Z. 
fees, as against the company, since they themselves are to blame 
for its having gone astray. They have, however, assigned all their 
claims in the sums paid to Wolseley to the company ; and if the 
company have not suffered, the directors themselves have suffered, 
inasmuch as, wrongly believing that Wolseley was a fellow-director, 
they have given him a share of this 1,4002. which was to be divided 
among directors only, for his services as a director. The con- 
siderations that I have stated above apply as much to the directors 
as to the company for whom they acted. 
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The result, in my opinion, is that the fees paid to Wolseley from 
24 December, 1900, to 8 July, 1901, must be refunded. With 
regard to money paid after that date, Wolseley was properly 
re-elected a director, and I have held that his re-election was not 
vacated merely because he had been guilty of conduct which, if 
known to the company, would have induced them to refrain from 
re-electing him. After that date he was a director, and has earned 
his fees ; and so far as there is any claim to recover those fees I 
think the attempt must fail. But having regard to the fact that 
Wolseley is bound to refund his fees for the limited period from 
24 December, 1900, to 8 July, 1901, and that he is indebted to the 
company for that amount ; and having regard to the fact that the 
company is given a lien on Wolseley's shares by article 21 in 
respect of the money now owing — the only thing that I can now do 
is to refuse this motion for rectification with costs. 

Solicitors : Parker db Riehardson, for the motion. 

Gadsden d Treheme, for the Respondent. 



In ee IBO investment TEUST, LIMITED. 

1903, November 12. Byrne, J. 

Company — Winding-up Petition — DismisMl with Costs — Contrihutories Opposing 
Petition — Taxation of Costs — Allowances in respect of Copies of Evidence, 

Where the common order is made dismissing a winding-up petition with 
costs and the contributories are in the ordinary way allowed one set of costs 
between them, they will not upon taxation be allowed the usual charges 
consequent upon taking copies of the evidence filed by the petitioner and 
the company respectively. If any such allowances are desired, application 
must be made to the Ck)urt at the hearing of the winding-up petition. 

In October, 1902, a petition for the compulsory winding-up of 
the Ibo Investment Trust, Limited, was presented by a share- 
holder. The petition, which contained a number of charges of 
fraud with reference to the conduct of the company by its 
directors, together with personal charges against some share- 
holders by name, was opposed by the company, by creditors. 
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and by two sets of contributories consisting of directors and 
non-directors respectively. 

On 10 December, 1902, the petition came on for hearing before 
Byrne, J., and he dismissed it with costs, and at the same time 
refused an application by the director contributories for a separate 
set of costs. The order dismissing the petition directed the 
petitioner to pay to the company and to the contributories opposing 
their costs of the petition to be taxed, '' but on such taxation only 
one set of costs is to be allowed between the said contributories 
opposing the said petition." 

In taxing the bill of costs of one set of contributories the Registrar 
disallowed the following classes of items : (1) Payment for copies 
of evidence in support of the petition in opposition thereto and in 
i^oply ; &) perusals of such evidence ; (3) copies of such evidence 
for counsel ; and (4) fees to counsel. Objections were taken to 
these disallowances as follows : — 

'' The ground of the objection is that personal charges of fraud 
having been made against the contributories both in the petition and 
in the evidence in support thereof, and the magnitude of the interests 
involved, the contributories were entitled to defend themselves, 
and their interests against the petitioner's personal attack on them^ 
and it was impossible for counsel representing them to adequately 
oppose the petition without having the evidence in support of the 
petition in opposition and in reply ; and it was therefore necessary to 
take copies of such evidence and supply copies to counsel and te 
mark an adequate fee to counsel with his papers. It is submitted 
that a petitioner is in the same position as a plaintiff in an action 
(see Annual Practice, vol. 2, pp. 450, 451) ; and where fraud is 
charged the persons against whom the charges are made are 
entitled to take copies of all evidence filed in support or opposition. 
The petition having been dismissed with costs, it is submitted that 
the Taxing Officer is in error in adopting the same principle of 
taxation as where costs are to be paid out of the assets and only 
allowing a nominal sum for successful contributories, the result ot 
the taxation in this case being that the whole amount allowed ia 
not sufficient to pay one of their junior counsel's fees, and that 
although one set of costs only has been allowed by the order it 
should be a proper and a full bill." 
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The Registrar's answer to these objections was as follows : — 
''It is not the practice to allow contributories or creditors- 
appearing on a petition the usual charges consequent on taking 
copies of the evidence filed by the petitioner and the company, 
unless for some reason such evidence has to be answered by, or is- 
in answer to, evidence filed by such contributories or creditors, or 
unless some other sufficient grounds are shown for the allowance of 
such charges. In this case allegations were made with reference to 
the conduct of the company by its directors and the defence of such 
charges was undertaken by the company, all the evidence in 
answer to such charges being prepared and filed on behalf of the 
company, and the costs relating thereto have been allowed in the 
company's bill of costs. The hearing of a petition to wind up a 
company in which charges are made against it by reason of the acta 
of its directors, is not a proceeding like an action in which fraud is 
alleged against defendants, and such defendants have consequently 
to defend themselves, but the allegations are made against the 
company, and the company alone is respondent to the petition* 
The directors need not appear at all, and if they do it is not the 
practice of the Court to go into and adjudicate upon their conduct 
in the same way as it would were the Court trying an action in 
which the directors were defendants charged with fraud. I know 
of no case in which the winding-up Judge has allowed directors 
appearing on a winding-up petition in which fraud was alleged any 
extra cost for defending their conduct as directors. It is the usual 
practice to allow them (if the petition is unsuccessful) a set of costs 
as contributories, or a share in such set of costs as was done in this 
case. These directors applied at the hearing of this petition for a 
separate set of costs, but that was refused and they were told 
they would get a share of the contributories' costs. Were con- 
tributories and creditors allowed the charges consequent on taking 
copies of evidence filed by the petitioner and company there would 
be several sets of solicitors taking copies of the same evidence, 
clearly an extravagant practice. It is not usual for the contributories 
and creditors to answer such evidence, and they did not do so in 
this case. The petition itself nearly always contains sufficient 
information to enable contributories and creditors to decide whether 
they will support or oppose, and that is all they are required to do. 
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It cannot be said that the petition in this case was deficient in such 
information. Wright, J., long ago laid down the practice that 
he would not hear long speeches on behalf of contributories or 
creditors on the merits, but made them confine themselves to either 
supporting or opposing the petition. The fight is between the 
petitioner and the company. In this case the directors are repre- 
sented by the same solicitors as the company. In accordance with 
the usual practice, their names ought to have been put on the 
company's brief (see In re Brighton Marine Palace and Pier Co. 
[1897] (1)). When they applied for a separate set of costs and 
were refused, the Judge intimated that as contributories they would 
get a share of the contributories' set of costs. It was not brought 
to the Judge's attention (the official in Court not being aware of it at 
the time) that the same solicitor represented the company and the 
directors, or doubtless the usual practice would have been followed 
and the directors would have had no share in the contributories' set 
of costs. The fact that the same solicitors represented the directors 
and the company was noticed when the order came to be settled, 
but having regard to the Judge's intimation when deciding the 
question of costs, the order was settled in accordance with such 
intimation. 

** I have disallowed the objections." 

This summons was thereupon taken out on behalf of the 
contributories, asking for an order that the objections of the 
applicants to this taxation might be allowed, and that the matter 
might be referred back to the Begistrar to vary his certificate 
accordingly. 

Gatey for the applicants : 

The objections to the taxation in question ought to be allowed. 
It is a question of principle, whether contributories, either directors 
or merely contributories, who are personally attacked in the petition, 
are entitled to the costs of copies of the evidence filed in support of 
the attack upon them. They cannot possibly defend themselves 
against the charges brought against them without seeing the 
evidence. They are therefore bound for their own protection to 

(1) W. N. (1897) 12 ; 32 L. J. N. C. 90. 
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take copies of such evidence, and ought to be allowed the costs of 
the same. 

Buckinaster, K.C., and Kirby for the petitioner : 

On the hearing of a winding-up petition the Court only deals 
with charges made against directors or shareholders in so far as 
such charges have reference to the question whether the case for a 
winding-up order has been established. The only question before 
the Court is whether or not the company ought to be wound up. 
The ordinary rule as to the costs allowed to contributories has been 
found to work satisfactorily. Costs of evidence ought only to be 
allowed under very exceptional circumstances, and when special 
direction is given in the order dismissing the petition ; they should 
not be allowed under the common order. The Registrar has cor- 
rectly stated the practice, and this application should consequently 
be dismissed. 

Gatey replied. 

Btbne, J., after referring to the nature of the application and of 
the objection to the disallowances by the Registrar, continued: 
The petition, as I have every reason to remember, was one which 
I do not think I should describe unfairly if I said that it wa& 
stuffed with charges of fraud. Counsel for the petitioner in his 
discretion selected six charges of fraud, and certain portions only 
of the evidence relating to those charges was read, and the whole 
of it was not gone into before the Court. Counsel for the apphcants 
is entitled to say that it was a petition containing charges of fraud 
against certain directors and certain contributories. The petition 
came on and was dismissed. There was an application made to 
me at the time to allow a separate set of costs for the director 
contributories appearing. I declined to do so, and only one set 
of costs was in the ordinary form allowed to the contributories. 
[His Lordship then read the order, and after referring shortly 
to the facts in reference to the taxation continued : ] The learned 
Registrar, in answer to the objections of the contributories, ha& 
pointed out, and justly pointed out, that the proceeding by 
petition for winding up a company in which charges are made 
against the directors others than the company is not, as respects 
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persoDB appearing on the petition other than the company, 
analogous to an ordinary action in which fraud is charged against 
defendants. The case has to be made out by the petitioner and 
the defence to the petition falls on the company, and it is for the 
company to adduce evidence for that purpose. In this case the 
€ontributories did what appears to me to have been the right thing 
to do — they swore affidavits in support of the opposition by the 
company. 

As the company gets all the proper costs of the evidence furnished 
and all proper payments and charges in respect of giving evidence 
for the party to any litigation, payment for giving evidence is a 
matter between the party taking the evidence and the witness 
giving it. When the case came on the company contested it. 
They opposed the petition with the evidence so furnished to them. 
The contributories and creditors may appear if they like upon the 
petition, at the risk of course of having to bear their own costs, for 
the purpose of expressing their approval or disapproval of the peti- 
tioner's application, and opposing or supporting it as the case may 
be ; but beyond that, any hearing by the Court of evidence in sup- 
port of the merits of the case is, I apprehend, quite a matter of 
discretion. I am told it was the practice of one of my predecessors 
never to allow parties so appearing to be heard upon the merits ; 
but they were merely heard to say whether they supported or 
opposed. Now, I lay down no general rule on the subject, but I 
want to point out before adding more that it has been most justly 
«aid that it would be a curious thing if a petitioner in making a 
necessary allegation against the company to support his petition 
had to make charges involving other persons, that those persons 
should have conferred on them the same rights as they would have 
had if they were defendants to an action brought against the com- 
pany and against themselves. The petitioner would have no right 
to get costs as against them, whereas they would, on the footing of 
Allowing their costs as hostile litigants, be entitled, if the Court 
should so direct, to get costs against the petitioner. I do not want 
to lay down any rule as to what the discretion of the Court may be 
in a matter of costs of persons appearing on the hearing .of the 
petition ; but I think it is clear that the common order does not 
give to contributories so appearing any other costs than those the 
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Begistrar is prepared to allow in the present case, and that if more 
is wanted it must be asked for at the time of the hearing of the 
petition. 

In my judgment the reasons given by the learned Begistrar 
appear to be sufficient for the course he has taken, and I cannot 
accede to the demand for a review of the taxation under the 
circumstances, and I therefore dismiss the application. 

Solicitors : Pritchard and Sons ; Ashiust, Monis^ Crisp ct Co, 



Vol. XI.] In bb BURNAND, Ex pabtb WILSON. 118 

Ik re BUIINAND, Ex parte WILSON. 

1904, March 18. C. A. Vauohan Williams, Stirling, and 

Gozens-Habdt, L.J J. 

Bankruptcy — Insurance — Underwriting at Lloyd's — ** Names ^* — Bankruptcy of 

Underwriter — Right to Books, 

Prior to his bankruptcy the debtor carried on business as an underwriter 
at Lloyd's on his own account and as agent for four other persons or 
"names." By agreement with each of the " names " it was provided that 
proper underwriting and account books should be provided and kept, and 
be always open to the inspection of the " name," and the " name '' should 
pay to ^e debtor an annual sum as a remuneration for his services in con- 
ducting the business, for keeping and providing books and papers, and for 
providing an office and clerks, and other outgoings. The debtor kept 
ledgers in which was a separate column for the transactions done for each 
"name," and another for his own transactions in respect of the same 
matters. At the date of the bankruptcy the books were in the hands of a 
firm of accountants who, on instructions from the "names," declined to 
deliver them up to the trustee in the bankruptcy : 

Heldy that the inference from the agreements was that the debtor and the 
" names" were all interested in the books, and the debtor's agency having 
come to an end he had no greater right to the books than the " names," 
and his trustee had no right to the exclusive possession of them ; but that 
the " names " must undertake to give the trustee such inspection of the 
books and facilities for making extracts from them as might be reasonably 
required. 

From 1881 to 1903 P. G. C. Barnand carried on business as an 
underwriter at Lloyd's. In addition to underwriting on his own 
account, he acted since 1892 as agent for four other persons (and 
a fifth with whom the present application was not concerned), 
technically known as^ his '' names," under agreements entered into 
severally with each of them. The agreements were substantially 
identical. 

The agreement, with R. J. Elwell, one of the " names," after 
reciting that Elwell was desirous of carrying on the business of an 
underwriter at Lloyd's and of appointing Burnand to conduct such 
business on his behalf, provided as follows : 

Article 1 : " The said P. G. C. Burnand shall until the first day 
of January 1893 and for such longer period as is hereinafter 
mentioned determinable nevertheless as hereinafter provided act 
as the agent of the said R. J. Elwell for the purpose of under- 
writing policies of insurance at Lloyd's and carrying on the ordinary 

H. — ^VOL. XI. 8 
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business of an underwriter at Lloyd's in the name and on behalf 
of the said B. J. Elwell in accordance with the usual custom of 
Lloyd's and upon the terms and conditions hereinafter contained." 

Article 2 provided that Bumand should have the management 
of the underwriting, and all risks should be taken and all losses, 
averages, and returns settled by him in the name and on account 
of Elwell. 

Article 3 provided for the opening by Elwell of a banking account 
for the service of the business, and gave power to Burnand to draw 
cheques on it in Elwell's name. All receipts in respect of the 
underwriting business were to be paid into this account, and all 
losses and outgoings paid out of it, or by Elwell if the account 
should prove insufficient. 

Article 5 : " Proper underwriting and account books shall be 
provided and kept in the usual manner and shall at all times be 
open to the inspection of the said B. J. Elwell or his agent there- 
unto appointed in writing and the said P. G. C. Burnand shall at 
all times give to the said B. J. Elwell such information and explana- 
tions as to the books or the state of the account as he may require. 
The said books and accounts if required by the said B. J. Elwell 
shall be periodically audited by a professional accountant and the 
expense of such audit shall be an outgoing within article 3 
hereof." 

Article 6 : '' The said B. J. Elwell so long as the underwriting 
is carried on under this agreement shall pay to the said P. G. C. 
Burnand while he shall duly perform the engagements on his part 
herein contained as a remuneration for his services in conducting 
the said underwriting business for keeping and providing books 
and papers and for providing a proper office and clerical assistants 
and all other outgoings and expenses connected with the under- 
writing business save and except, the said B. J. Elwell's annual 
subscription to Lloyd's and the expenses of auditing the accounts 
in accordance with article 5 hereof the sum of 250i. per annum 
which sum shall be payable quarterly and treated as outgoings of 
the said business. The said B. J. Elwell shall also pay to the said 
P. G. C. Burnand in respect of the said underwriting of each year 
during the continuance of the underwriting as a remuneration for 
his services in conducting; the same such a commission or further 
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Bum as shall be equal to 20 per cent, of the net gains or profits if 
any of each year to be ascertained and paid' at the times and in 
manner hereinafter mentioned." 

Article 7 : '* Nothing in this agreement contained or in the 
business to be carried on thereunder shall constitute a partnership 
between the parties hereto." 

Article 8 provided for the manner in which the profits should be 
ascertained. 

Under article 11 the annual payment of 250Z. to Bumand was to 
cease on the determination of the underwriting business, which 
(article 12) was to be carried on till determined on notice. Lastly, 
article 13 referred disputes to arbitration. 

The books kept by Bumand for the purposes of, and in pursuance 
of, the underwriting agreements were the ordinary books kept by 
an underwriter for himself and his '' names," and showed, in six 
columns, the several sums receivable by, and the several liabilities 
against, himself and his ''names," on the business transactions. 
He kept separate books for his own separate transactions in which 
the '' names " had no interest. 

The books were kept duly posted up by a firm of chartered 
accountants, the fees for posting being paid by Burnand and the 
" names " in equal shares. 

In September, 1903, Bumand was adjudicated a bankrupt on his 
own petition. 

At that time the books were in the possession of Messrs. Baker, 
Sutton & Co., chartered accountants, who had been in the habit of 
posting them. 

On 5 November F. B. Wilson was appointed trustee of the 
bankruptcy. 

The trustee applied to Messrs. Baker, Sutton & Co. for delivery 
over to him of the books for the purpose of the winding-up of the 
estate ; but they declined, upon instructions from the '' names," 
to hand them over except on conditions which the trustee was 
unwilling to accept. 

At this time an appeal was pending in an action — (Hamh'o v. 
Bumand) [1908] (1) — against Bumand and the "names" in respect 

(1) [1903] 2 K. B. 399; 72 L. J. K. B. 662 ; 89 L. T. 180; 51 W. R. 652 ; 
8 Com. Cas. 252. 

8 2 
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of certain transactions which were entered in the books. The 
''names" suggested that, if the books were handed over to the 
trustee, they might in his hands be improperly used for the purpose 
of the action, and they required an undertaking from the trustee to 
use them only for the purposes of the bankruptcy. The trustee, 
who only intended to use the books in the proper exercise of his 
duty for the purposes of the bankruptcy, thought he ought not to 
be asked to give any such undertaking, and declined to give it. 

The trustee thereupon gave notice of motion for an order that 
Messrs. Baker, Sutton & Go. should deliver up the books to him. 

The motion was heard before Bugklbt, J., on 7 and 8 March, 
1904. 

S. O. LushingtoUy for the trustee : 

Section 50, sub-section 1, of the Bankruptcy Act, 1888, provides 
that " the trustee shall, as soon as may be, take possession of the 
deeds, books, and documents of the bankrupt, and all other parts 
of his property capable of manual delivery *' ; and by Rule 849 of 
the Bankruptcy Rules, ''no person shall, as against the Official 
Receiver or trustee, be entitled to withhold possession of the books of 
accounts belonging to the debtor, or to set up any lien thereon.'* 
The books in question are the debtor's books, the " names " have 
a mere right of resort to them. The trustee is entitled to have 
them. 

Muir Mackenzie, for Messrs. Baker, Sutton & Co. : 

The "names" have as much right to the books as a solvent 
partner has to the partnership books when a co-partner becomes 
insolvent: Lindley on Partnership (6th ed.), p. 687. It is true no 
partnership existed between the debtor and the " names," but the 
analogy is just. 

[Buckley, J. : The analogy seems to me to fail.] 

The effect of the agreements was that, if the debtor should become 
incapable of carrying out the underwriting arrangement he was to 
give up the books. Even if they are not legally the " names' " 
books, there was an agreement that, on the debtor ceasing to be a 
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member of Lloyd's, the books should be theirs. The custody by 
the debtor was only to continue so long as he performed the con- 
tract A trustee in bankruptcy only takes subject to the bankrupt's 
obligations and contracts. 

Buckley, J. : Messrs. Baker, Sutton & Co., the respondents in 
this case, have not, and do not claim to have, any property in the 
books ; but they set up a jm tertii. They say that, although the 
trustee as representing the bankrupt has and they have not a 
property in them, yet the trustee is not entitled to demand them 
from them because the *' names " have also a property in them. 
But the respondents have no right to the books as against any one 
who has a property in them, and I might dispose of the case on 
that ground alone ; but I propose to deal with it upon a considera- 
tion of what appear to me to be the rights as between Bumand and 
the " names." 

It seems to me the position is to be treated in the same way as 
if there were no bankruptcy — as if the *' names " had come to 
Burnand and said, ** Deliver up to us the books." The books were 
provided and kept under the provisions of the contracts made between 
Bumand and the ''names." I have the agreement with Elwell 
before me, but all the agreements may be taken to be in substance 
the same. That agreement provides that Burnand shall act as 
Elweirs agent to carry on the ordinary business of an underwriter 
at Lloyd's, and then, under article 5, ''proper underwriting and 
account books shall be provided and kept in the usual manner and 
shall at all times be open to the inspection of the said B. J. Elwell 
or his agent thereunto appointed in writing and the said P. G. G. 
Burnand shall at all times give to the said B. J. Elwell such 
information and explanations as to the books or the state of the 
account as he may require." Pausing for a moment, there would 
seem to be no use in providing by the contract for inspection if the 
books were to be El well's and not Burnand's, so that it looks so 
far as if they were intended to be the property of Bumand, and 
Elwell was to have contractually the right to inspect them. Then 
article 6 provides that Elwell shall pay Burnand " as a remunera- 
tion for his services in conducting the said underwriting business, 
for keeping and providing books and papers, and for providing a 
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proper office and clerical assistants and all other outgoings and 
expenses " the sum of 2502. a year. So Bumand was to find the 
office and pay the rent, provide clerks and pay their salaries, 
provide the books and, as I read the agreement, pay for them. In 
my opinion the books were to be provided by Bumand at his own 
expense, in return for which he was to receive a remuneration. 

The books contain entries in six columns, which show the various 
sums receivable by, and the liabilities against, the five ''names" 
and Burnand, arising out of the business transactions — transactions 
in respect of which each of the six persons was severally liable. 
Bead, one of the ''names," could not, as against Elwell, have 
asked for the books, and so as regards every other of the " names *' 
and as regards Bumand himself. The books were not the property 
of any one of them as against the others. Who, then, was entitled 
to the possession ? Under the agreements Burnand was to provide 
and keep and have the custody of the books. The books may 
contain matter in respect of which the " names " were liable to 
third parties, but I think, nevertheless, they were Bumand's books. 
[His Lordship then referred to, and declined to entertain, the 
suggestion that the trustee would not act bond Jide and use the 
books solely for the purposes of the bankruptcy, and concluded :] 
As between the trustee and the respondents, I hold that the trustee 
is entitled to the books. 

Baker, Sutton & Go. appealed. 

Montague Lushy K.C.^ and Muir Mackenzie, for the appellants: 

If a man is paid for keeping books for another, and recording in 
them his transactions on behalf of the other, he is agent for that 
other, and cannot set up any right to the books against his 
principal The Judge was mistaken in thinking that a steward 
could retain as against his employer the books that he kept in the 
course of his employment. The appellants are willing to allow 
the trustee to inspect the books. 

Scrutton, K.C, and S. Q, Lvshington^ for the trustee : 

The books contain entries relating to the debtor's own business, 
as well as to the business of the " names.'' The trustee is not 
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content with a mere right of inspection. He wants the books. 
Assuming that the debtor was in the position of an agent, he would 
still be entitled to the books. The duty of an agent is to keep an 
account and communicate the result to the principal. The books 
are the books of the agent, subject to the right of the principal to 
know the contents. The termination of the agency, therefore, does 
not affect the right of the agent to the books. There is no direct 
authority on the question, but Tipping v. Clarke [1848] (2) was a 
case somewhat of the same kind. 

Montague Licsh, K.C, replied. 

Yaughak Willums, L.J. : I think that this appeal ought to be 
allowed. With regard to the arrangements that were entered into, 
so far as I can judge from the agreements themselves, I doubt very 
much whether one ledger for the five '' names *' (and I am now 
dealing only with the five names) was ever intended by these 
agreements at all. I think that what was intended was that each 
of these *^ names " should pay a lump sum which was to cover the 
expenses, including the expense of the books and papers, incurred 
on his behalf. If that had been carried out, I should have supposed 
that the result would have been that, whatever right of retention 
of the books Burnand might have had during the continuance of 
the agency, so soon as the agency came to an end each one of these 
'' names " would have been entitled to his own books. But that 
is not the system which was actually adopted, and there is this 
common book kept, with the five columns for the five *' names," 
and another column — making six in all for the purpose of entering 
transactions of Burnand in respect of the matters in which the 
''names" were interested, Burnand keeping separate books for his own 
business as an underwriter. I think that the proper inference from 
this ought to be that in fact the '^ names " knew of and acquiesced 
in the account being kept in that shape. But whatever may be 
the proper inference to draw from that, the most favourable possible 
inference would be that all the six — that is, Burnand and the five 
''names" — had an interest in these books, had the property in 
these books. Now, Bumand's agency having come to an end, he 

(2) 2 Hare, 383. 
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can have no greater right to them than the other five. The other 
five, through the accoontants, are in possession and have the 
control of this ledger, and I do not think that any order ought 
to be made at the instance of Burnand that he, or the trustee as 
representing him, should have exclusive possession of these books, 
but I think that they should be allowed to remain with the 
accountants. It is, however, manifestly right that the trustee in 
bankruptcy should have inspection of the books or facilities for 
extracting what he requires from them, and I understand that 
counsel for the appellants are willing that he should have those 
facilities. 

Under those circumstances, I think it is enough to say here that 
the order of the learned Judge below must be discharged, counsel 
undertaking on behalf of the five '* names " that such inspection 
shall be given as may be reasonably required; and this appeal 
must be allowed with costs. 

Stirling, L.J. : I am of the same opinion. Burnand, who 
carried on business as an underwriter, entered into five separate 
agreements with five gentlemen, under each of which he was to 
carry on a separate business for the benefit of the gentlemen with 
whom he contracted. I take as an example, as the learned Judge 
did in the Court below, the agreement between Burnand and 
Elwell of 9 February, 1892. That deals with an underwriting 
business to be carried on at Lloyd's in the name and on behalf of 
Elwell by Burnand. The question which arises here is as to who 
is entitled to the books. [His Lordship referred to articles 5 and 6 
of the agreement, and continued:] Elwell is the owner of the 
business. He provides all the money for carrying it on. All the 
money which Burnand gets in respect of this transaction is to be 
paid into that account, and all the expenses are to come out of that 
account. The business is Elwell's, and Elwell's alone. It seems 
to me that if the agreement was strictly carried out, in the absence 
of any evidence as to there being any particular manner recognised 
at Lloyd's as to keeping the books which are kept in the usual 
course of business, the proper course would be that Burnand 
should provide separate books in which these transactions should 
be recorded, and then those books, being books paid for by Elwell 
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relating to Elwell's businesB, would be Elwell's books. If that 
were the state of things, it seems to me that Bumand, after the 
agreement had come to an end, would have no right to retain the 
books, because they would be Elwell's books and not Bumand's* 
If Bumand for his own protection required to keep books as to the 
dealings between himself and Elwell, he ought to keep those books 
separate, just as hd would keep his own transactions separate. 
But the books which recorded transactions in the business which 
he carried on on behalf of Elwell with outsiders, which transactions 
were Elwell's transactions, ought to belong to Elwell. 

However, that is not what was done. What was done was that 
one set of books as regards all the transactions into which these 
six gentlemen — Burnand and the five others — entered, was kept, and 
entries were made as to all those transactions in these books. As 
regards transactions which Burnand entered into on his own account 
exclusively, a separate set of books were kept. Those were Burnand's 
books, and those books have been handed over to the trustee 
in his bankruptcy. But as regards these books, the transactions 
are recorded in them, and they do not strictly satisfy the require- 
ments of the agreement. It seems to me that the result is that at 
the most Burnand has got a joint interest in the books with the 
five gentlemen with whom he has entered into these agreements, 
and they must be taken to have been well aware of the mode in 
which the entries were made, the business having been carried on 
for a long time in this way. I think that under these circumstances 
Burnand cannot be held to have a claim which overrides that of 
the five others. Therefore I am unable to agree with the decision 
of Mr. Justice Buckley that the books ought to be handed over to 
the trustee. At the same time, having regard to what has happened, 
it seems to me that each of these five gentlemen has recognised to 
a certain extent Burnand's interest in the books, because he has 
kept his own transactions in them ; and, although the books remain 
in the possession of the five, access ought to be given to Burnand's 
trustee at all reasonable times and for all proper purposes to inspect 
the books. I understand that that is really not disputed. 

Gozbns-Hardy, L.J. : I am of the same opinion, and I have 
really little to add. In the Court below the objection was taken 
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that the accoantants could not rely on a jus tertii — that is to say, 
the right of the five *^ names." That objection was not relied upon 
here, and the question has been treated, as in fact it is, as one 
between Burnand's trustee on the one hand, and the five '' names " 
on the other. For the reasons which have been given by my Lord 
and by Lord Justice Stirukg, I can see no justification for requiring 
the five to give up the books to Bumand's trustee, who at the 
utmost is only jointly interested with the other five. But I think 
the undertaking which has been offered by counsel should be given 
by the five and not by the accountants, who, of course, might be 
discharged at any moment. Counsel for the appellants, I suppose, 
will undertake to appear for them. 

Appeal aUoived. 

Solicitors : Parker, Garrett , Holman d- Hoxvden, for the Trustee. 
Ward, Bowie dc Co., agents for Baker, Sutton <L Co., 
for the Respondents. 
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1904, May 6. C. A. Vaughan Williams, Stirling, and 

Cozens-Hardy, L.JJ. 

Banhrwptcy — Act of Bankruptcy — Defective Bankruptcy Notice — Insertion of more 
than one Judgment Debt in Same Notice — Amendment — Bayikruptcy Act, 1883, 
«. 4, 9ub-B. 1 {g)i 8. 143. 

A bankruptcy notice was defective by reason of its being based upon two 
judgment debts : 

Held, that the Court ought not to aUow the notice to be amended. 

Decision of Cave, J., in Jw re Collier, Ex parte Dan Bylands (1), followed 
and applied. 

This was an appeal by the alleged debtor asking that a receiving 
order made against him by Mr. Registrar Linklater might be 
rescinded and discharged, and that the petition upon which the 
order was made might be dismissed. 

The alleged act of bankruptcy was the non-compliance by 

(1) 8 Morr. 80, 83 ; 64 L, T. 742. 
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the appellant with a bankruptcy notice served upon him. The 
bankruptcy notice was for a sum of 659/. Is. claimed by the petition- 
ing creditors as being the amount due on two final judgments 
obtained by them against the appellant in the King's Bench 
Division. The judgments were for 250/. 18«. 5d. and 408/. 2a. Id. 
respectively. The appellant opposed the petition on the merits, 
but no objection was taken on his behalf before the Registrar that 
the bankruptcy notice was invalid by reason of its being based upon 
two judgments. 

H. Reed, K.C., and A. H. Carrington, for the debtor: 

The notice is bad. Two judgments cannot be included in the 
same bankruptcy notice under the Bankruptcy Act, s. 4, sub-s. 1 (g) : 
In re Low, Ex parte Argentine Goldjields, Limited [1890] (2). 

Montague Lush, K.C., and H. Kisch, for the petitioning 
creditors : 

The Court has a power of amendment under section 143 of the 
Bankruptcy Act, 1898, and this is a case in which the power should 
be exercised. In re Loxc (2) was a different case from this. The 
judgments there were each for 80/. only. In this case each 
judgment is for a substantial sum, well over 50/. 

[Yaughan Williams, L.J. : It is contended that, because each of 
these judgments is for a sufficient sum within section 6 of the 
Bankruptcy Act, 1888, the putting them together in one bankruptcy 
notice is not wrong ?] 

No ; but it may be a ground for exercising the discretion as to 
amendment under section 143. No injustice would be done by 
Betting this matter right. 

[Sterling, L.J. : Section 143 seems to apply to formal defects 
only.] 

The section might be so read, but that would not be the right 

(2) 7 Morr. 302 ; [1891] 1 Q. B. 1*7 ; 60 L. J. Q. B. 266 ; 63 L. T. 6W ; 39 
W. E. 181. 
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reading. The section speaks of substantial injostice being caused 
by the defect, and that could not be caused by a mere formal 
defect. 

[Vaughan Williams, L.J,: It is important that the necessary 
preliminaries of a bankruptcy notice should be complied with, and 
the Court ought to be strict as to allowing an amendment : In re 
Collier, Ex parte Dan Rylands [1891] (1). But if no substantial 
injustice would be caused by the amendment it could be allowed : 
In re Wenham, Ex parte Battams [1900] (3).] 

H. Reed, K.C., referred to In re Bassett, Ex parte Lewis 
[1895] (4). 

Vaughan Williams, L.J. : It is not in dispute that the bank- 
ruptcy notice in this case is defective by reason of its being based 
on two judgments, but it is said that we ought to allow it to be 
amended. I think, having regard to the decision of Mr. Justice 
Cavb in In re Collier, Ex parte Dan Rylands (1), that we ought not 
to allow this bankruptcy notice to be amended. Speaking from my 
own experience as a Judge in bankruptcy, I think I may say that 
in bankruptcy administration that decision has been acted upon 
consistently for a great many years, and we ought not to depart 
from that practice. Counsel for the petitioning creditors say that 
the appellant has not been misled by the notice, and no injustice 
would be done by its amendment. I am not so sure about that ; 
but whether that is so or not, we ought to be very careful about 
allowing the amendment of a bankruptcy notice, which, if not 
complied with, involves consequences of a more or less penal 
nature. We must therefore refuse leave to amend, and the appeal 
succeeds, the appellant being granted the costs of the appeal. As 
regards the other costs, up to the hearing he was not in fault, as 
his notice of objection would have let in this point which has been 
taken here, but if he had taken the point earlier the costs of the 
actual hearing would have been saved, so he must be deprived of 

(3) 7 Manson, 309 ; [1900] 2 Q. B. 698; 69 L. J. Q. B. 803; 83 L. T. 94; 
48 W. R. 627. 

(4) 2 Maneoii, 177; 43 W. R. 427. 
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the costs of the actual hearing, bat he will only be deprived of 
costs to that extent. 

Stibling, L.J. : I agree. 

Gozsns-Hardt, L.J. : I agree. 

Appeal allowed. 

Solicitors : Raphael li Co., for the Appellant. 
BeyfiiB d Beyfus^ for the Creditors. 



In re GASKELL, Ex parte GASKELL. 

1904. April 29. C. A. Vaughan Williams, Stirling, and 

Gozens-Hardy, L.JJ. 

Bankruptcy — Discharge conditional on Bankrupt consenting to Judgment — Refusal 
to Consent — Be-hearing — Bankruptcy Act, 1890, s. 8, sub-s, 2 — Bankruptcy 
Rules of 1886 and 1890, r. 240, stib-r. ^—F&nn 63a. 

The bankrupt was a captain in the army with no means but his pay, and 
his insolvency was due to damages given against him ikx an action for breach 
of promise of marriage, the plaintiff being the only creditor. The Begistrar 
made an order for the bankrupt's discharge on condition of his consenting 
to judgment for 600/. being entered against him, to which he refused his 
consent. On a rehearing of his application for a discharge under Bule 240, 
sub-rule 3, the Begistrar substantially repeated his former order. The 
bankrupt appealed, and asked for an order suspending his discharge for two 
years only under section 8, sub-section 2 (ii.) : 

Heldy that, though the bankrupt was not entitled to such an order 
as of right, it was a proper order to make under all the circumstances of 
the case. 

This was an appeal against an order of Mr. Registrar Hope. 

T. E. Gaskell, who was a captain in the Indian army, was 
adjudicated a bankrupt on 22 April, 1908, upon his own petition. 
His liabilities amounted to 1,6252. 16«. 8(i., and his assets had 
hitherto realised 61Z. 17^. 8^2., and he had since received a legacy 
of about 122. The bankrupt attributed his failure entirely to his 
liability for 1,5002. damages and costs, under a judgment obtained 
against him in an action for breach of promise of marriage, the 
plaintiff in that action being the only scheduled creditor. The 
bankrupt's full pay and allowances when on active service amounted 
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to 4602. He had no private means. The assets were not equal to 
10s. in the pound. Under these circumstances the bankrupt applied 
for his discharge. 

Mr. Begistrar Hope, in giving judgment on 26 November, thought 
that this was not a case in which he ought to make any order 
affecting the bankrupt's pay, and he granted an order of discharge 
under section 8, sub-section 2 (iv.) of the Bankruptcy Act, 1890, 
upon condition that the bankrupt should before the signing of the 
order consent to judgment being entered against him in the King's 
Bench Division for 600L, being part of the balance of the debts 
provable in the bankruptcy which was not satisfied at the date of 
that order, and 1{. 10«. costs of judgment, not to be enforceablp 
without leave of the Court. The bankrupt not having given the 
requisite consent within a month of the making of this order, the 
OflScial Beceiver applied under Bule 240, sub-rule 3 of the Bank- 
ruptcy Bules, 1886 and 1890, for a rehearing of the bankrupt's 
application for his discharge. Upon the rehearing the Begistrar, on 
26 February, made the order now appealed from, which recited the 
order of 26 November, 1908, and the non-consent of the bankrupt, 
and that in pursuance of the Bankruptcy Bules, 1886 and 1890, r. 240, 
sub-r. 1, such conditional order had not been signed, completed, 
or delivered out, and that the OfiGicial Beceiver applied under Bule 
240, sub-rule 8, for a rehearing of the bankrupt's application for 
his discharge, and continued : '' And whereas upon such application 
coming on for hearing this day the following order was pronounced 
viz. that the said order of the 26th day of November 1908 be varied 
in manner following, namely, The said judgment for 6002. shall be 
deemed to be satisfied when together with the assets realised or to 
be realised in the bankruptcy the Official Beceiver shall have 
received a sum sufficient to pay 7s. 6d. in the £ to the creditors 
herein by way of dividend and, without prejudice and subject to 
any execution which may be issued on the said judgment with the 
leave of the Court, that the said sum be paid out of the future 
earnings or after-acquired property of the bankrupt in manner 
following, that is to say, after setting aside out of the bankrupt's 
earnings and after-acquired property a yearly sum equivalent to 
the pay and allowances of the bankrupt for the time being as a 
captain in the Indian army for the support of himself and his 
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family (if any), the bankrupt shall pay the surplus (if any) to 
the Official Receiver for distribution among the creditors in the 
bankruptcy. An account shall on the 1st day in March in each 
year or within 14 days thereafter be filed in these proceedings by or 
on behalf of the bankrupt setting forth a statement of the receipts 
from earnings after-acquired property and income during the year 
immediately preceding the 1st day of January then last past, and 
the surplus payable under this order shall be paid by the bankrupt 
to the Official Beceiver within 14 days of the filing of the said 
account. And whereas upon such order being this day pronounced 
counsel for the bankrupt stated that the bankrupt would not 
consent to such judgment as aforesaid and asked that the bankrupt's 
discharge be granted subject to a suspension for 2 years, Now the 
Registrar does not think fit to make any further order than the 
said order pronounced on the 26th day of November 1903 so varied 
as aforesaid by the said order pronounced this day." 

The bankrupt appealed, and asked that an order for his discharge 

might be made suspending his discharge for two years only. The 

Official Receiver reported that the bankrupt's assets were not equal 

to 10«. in the pound on his unsecured indebtedness, and in answer 

to a question from the Court stated that there was no other reason 

in the conduct of the bankrupt for suspending his discharge. The 

Bankruptcy Act, 1890, s. 8, sub-s. 2, provides that the Court shall, 

on proof that the bankrupt's assets do not amount to lO^. in the 

pound, either *' (i.) refuse the discharge, or (ii.) suspend the 

discharge for a period of not less than two years, or (iii.) suspend 

the discharge until a dividend of not less than 108. in the pound 

has been paid to the creditors, or (iv.) require the bankrupt as a 

condition of his discharge to consent to judgment being entered 

against him by the Official Receiver or trustee for any balance or 

part of any balance of the debts provable under the bankruptcy 

which is not satisfied at the date of the discharge," the balance to 

be paid out of the future earnings or after-acquired property of the 

bankrupt, as directed by the Court, and execution not to be issued 

on the judgment without leave of the Court. Rule 240, sub-rule 8, 

of the Bankruptcy Rules, 1886 and 1890, provides that "if the 

bankrupt does not give the required consent within one month 

of the making of the conditional order, the Court may, on the 
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application of the Official Receiver or trustee revoke the order or 
make such other order as the Court may think fit." 

H. lieedf K.C., and T. E. Haydon, for the appellant : 

Judgment cannot be entered against the bankrupt under sec- 
tion 8, sub-section 2 (iv.), without his consent, and when he refuses 
to consent it is not competent for the Registrar on a rehearing 
under Rule 240, sub-rule S, substantially to repeat his former 
order. 

[They were stopped on this point.] 

Muir Mackenzie, for the creditor : 

The Court can impose as a condition of discharge that the 
bankrupt shall consent to judgment. The Registrar has followed 
Form 68a of the Bankruptcy Forms. 

Vaughan Williams, L.J., read the terms of Rule 240, sub-rule 3, 
and continued : I do'not wish it to be supposed that in a case like 
the present, where the bankrupt has refused his consent and the 
Official Receiver has asked the Court to revoke the order and the 
Court has revoked it, the bankrupt can dictate to the Court that the 
only other order to be made is simply to suspend his discharge for 
two years, because the Court might equally well suspend the dis- 
charge till a dividend of lOs. in the pound has been paid to the 
creditors. Under these circumstances, my doubt was whether we 
ought to send this case back to the Registrar to make such other 
order as he thinks right or to deal with the matter our^lves ; but I 
think that we ought to deal with it ourselves unless we have reason 
to suppose that the debtor has been guilty of some conduct which 
might lead us to think that merely to suspend his discharge for two 
years would be too lenient a course to adopt. But the Official 
Receiver, being asked whether he knew of any such conduct on the 
part of the debtor besides that which we have heard, does not bring 
to our attention that any such facts are within his knowledge. 
Under these circumstances there is no reason for thinking that it 
will not be a sufficient order, having regard to the terms of section 8, 
sub-section 2 of the Bankruptcy Act, 1890, to suspend the bank- 
rupt's discharge for two years. After all, the overriding intention 
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of the Legislatare, as shown in all Bankruptcy Acts, is that the 
bankrnpt, npon giving up the whole of his property, shall again be 
a free man, able to earn his livelihood and having the ordinary 
indncements to industry. Sometimes it is not right that the bank- 
rupt shall be free immediately — he must pass a period of probation ; 
and theoretically there may be cases in which he ought not to be 
free at all ; but, prinut facie, he is to give up everything he has, and 
on that he is to be free. Now what is the position of the bankrupt 
in this case ? If I thought that there was any tangible expectation 
of his receiving a larger income than that which is necessary for 
his support in his position as an officer in the army, then I should 
see the propriety of suspending his discharge for a longer period, or 
even of making an order that he should set aside a portion of his 
income; but I see no reason for supposing that the two years* 
suspension will not answer the justice of the case, which period I 
think ought to run from February 26th, the date of the application 
by the Official Receiver. 

Stibuno, L.J., and Gozbns-Ha&dy, L.J., concurred. 

Appeal allowed. 

Solicitors : Bedpath, Marshall dt Holdsworthy for the Appellant. 
J. E. Lickfold, for the Respondent. 
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In re ROWE, Ex parte DERENBURG & CO. 

1904, April 29. C. A. Vaughan Williams, Stirling and 

Gozens-Harby, L.JJ. 

Bankruptcy — Proof — Voluntary Payment to Creditor hy Stranger — Withdrawal — 
Submit ution of Fresh Proof-^Bankruptcy Act, 1883, Sched, IL r, 22 — Bank- 
ruptcy Bules, 1886, rr, 225 to 229. 

A voluntary payment by a stranger to a creditor in respect of a loss 
occasioned by the debtor is not a payment for which the creditor is bound 
to give credit in his proof. 

Decision of Buckley, J., afiirmed. 

Per Buckley, J. : A creditor may withdraw his proof at any time before 
the trustee in bankruptcy has notified that he has admitted or rejected it. 

This was an appeal from the rejection of a proof by the trastee 
in bankruptcy. 

The appellants Derenburg & Go. were stockbrokers who had had 
dealings with the bankrupt, and at the date of the receiving order 
in January, 1908, the bankrupt owed them 20,8682., which they 
had lent to him on the security of sbare certificates, which turned 
out to have been forged. Messrs. Bewick, Moreing & Co., of whose 
firm the bankrupt had been a member, while not admitting any 
liability in respect of the bankrupt's fraudulent acts, sent to the 
appellants in June, 1908, a cheque for 6,600Z. as a voluntary 
payment in respect of the losses they had sustained by Howe's 
criminal acts. The appellants sent in their first proof in July, 1908, 
claiming 18,868^, and giving credit for the 6,500Z. paid to them 
by Bewick, Moreing & Go. Some correspondence relating to the 
proof ensued between the appellants and the trustee in bankruptcy, 
but the proof had not been formally admitted by 5 November, 1903, 
when the appellants presented a second proof in substitution for 
the first claiming the total sum of 20,868Z. This proof was pre- 
sented by the appellants in consequence of their having been 
advised that Bewick, Moreing & Go. could not put in any proof 
for the 6,500Z. paid by them, and that they themselves were entitled 
to prove for the whole amount of the money lent. 

In December, 1908, the trustee admitted the first proof for 
18,868Z. and subsequently rejected the second proof, giving as 
reasons for his rejection — first, that the creditors were not entitled 
to withdraw their first proof and substitute another without the 
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leave of the Court ; and secondly, that they were bound to give 
credit for the 6,500Z. paid by Bewick, Moreing & Co. 

Derenburg & Co. appealed. 

The appeal was held before Bugklbt, J., on 29 February, 1904. 

H. Reed, K.C., and G. L. Bannermany for the appellants : 

A proof may be withdrawn at any time before it is adjudicated 
upon for the purposes of dividend: Bankruptcy Rules, 1896, 
r. 229; In re Rhoades, Ex parte Rhoades [1899] (1), and In re 
Clark, Ex parte Buenos Ayres and Pacific Railway [1901] (2). 
Payment by a third party without authority is inoperative to 
discharge the debtor. In order to discharge the debt the payment 
must be made at the debtor's request or be ratified by him : Leake 
on Contracts (4th ed.), p. 647 ; Jones v. Broadhurst [1860] (8) ; 
Goodwin v. Crenier [1862] (4) ; Kemp v. Balls [1864] (6) ; James 
V. Isaacs [1852] (6), and Lucas v. WUkinscm [1856] (7). 

Muir Mackenzie, for the trustee : 

The circumstances and correspondence show that the 6,500Z. was 
received by the appellants as part payment of the debt. When 
a proof has been lodged, and the trustee does not give notice 
rejecting it, the creditor cannot withdraw it without the consent 
of the Court. The principle of withdrawing proofs is shown by 
In re Safety Explosives, Limited [1908] (8), and also by In re Dodds, 
Ex parte Vaughan's Executors [1890] (9), which is an authority for 
saying that if the trustee does not deal with the proof within 
twenty-one days he must be taken to have admitted it : In re 
Deerkurst, Ex parte Seaton [1891] (10). A payment on account of 

(1) 6 Manson, 277 ; [1899] 2 Q. B. 347 ; 68 L. J. Q. B. 804 ; 80 L. T. 742 ; 
47W. E. 561. 

(2) 8 Manson, 136 ; [1901] 1 K B. 655 ; 70 L. J E. B. 269 ; 84 L. T. 208 ; 
49 W. R. 628. 

(3) 9 C. B. 173. 

(4) 18 Q. B. 757 ; 22 L. J. Q. B. 30 ; 17 Jur. 2. 

(5) 10 Ex. 607 ; 24 L. J. Ex. 47. 

(6) 12 C. B. 791 ; 22 L. J. C. P. 73 ; 1 W. E. 21 ; 17 Jur. 69. 

(7) 1 H. & N. 420 ; 26 L. J. Ex. 13. 

(8) 11 Manson, 76 ; [1904] 1 Ch. 226 ; 73 L. J. Ch. 184. 

(9) 25 Q. B. D. 629 ; 59 L. J. Q. B. 403. 

(10) 8 MoiT. 258. 

9 2 
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loss is the same thing as a payment in respect of debt : In re 
Rogers, Ex parte Holland [1891] (11). 

BuGELBT, J. : This application mast succeed. The applicants 
carried in proof for 18368Z., which sum was arrived at by deducting 
from the original debt the sum of 6,600Z. stated to be cash received 
from Bewick, Moreing & Co., in which firm the bankrupt was a 
partner. After the proof was sent in there was some correspon- 
dence relating to the proof between the appellants and the trustee 
in bankruptcy, but nothing further was done by the trustee until 
December, when the proof was admitted. In the interval — that is, 
on 5 November — the appellants sent in an amended proof not 
deducting the 6,500{. 

The first point taken by the trustee is that the first proof must 
be taken to have been admitted under rule 228 after the time there 
mentioned had expired. I do not think so. Bule 229 contemplates 
that some notification of admission will be given by the trustee. 
The applicants were entitled to present a fresh proof without leave, 
because at the time when they did so the first proof had not been 
admitted, nor had the trustee given any intimation that he intended 
to admit it. 

The second point which I have to consider is whether the second 
proof was rightly made. The correspondence shows the circum- 
stances under which the 6,5002. was paid. It shows that Bewick, 
Moreing & Co., disputing any liability, paid the money not in 
respect of a liability, but in consideration of the fact that loss had 
been sustained through the acts of a person for whom they con- 
sidered themselves in some way morally responsible. In these 
circumstances the point raised in Kemp v. Balls (5) and some of 
the other cases cited does not arise. This is not a case where a 
stranger comes and offers to the creditor a portion of the debt due, 
and the creditor accepts it towards satisfaction of the amount due, 
there being no communication with the debtor in the matter. It 
was not tendered or accepted in reference to any part of the debt 
at all, but it was offered and accepted as a voluntary payment made 
in consideration of the fact that the creditor had incurred losses 
through the act of a person through whom Bewick, Moreing & Go. 

(11) SMorr. 243. 
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held themselveB to be on some moral ground, at any rate not upon 
any legal ground, responsible. The rejection of the proof on the 
grounds stated was therefore wrong, and the proof must be admitted 
for the full amount of the debt. 

The trustee appealed. 

The only question argued on the appeal was whether the 
respondents were bound to give credit for the 6,600{. 

6ore-Browne, K.C., Muir Mackenzie^ and P. M. Francke, for 
the appellant, on this point referred to Jones v. Broadhurst (8) ; 
Belshaw v. Bush [1861] (12) ; Walter v. James [1871] (18) ; Cook 
V. Lister [1868] (14) ; Simpson v. Eggington [1854] (15) ; Kem>p 
V. Balls (5) ; KeigJdey, Maxsted db Co. v. Durant [1901] (16), and 
Leake on Contracts (4th ed.), p. 847. 

H. Reed, K.C., and F. C. Willis, for Derenburg & Co., were 
not called on. 

Yauohan Williams, L.J. : Li my opinion . the judgment of 
Mr. Justice Buckley was perfectly right. He finds what are the 
facts of the case, and says — I think quite justly, if we take the 
view of the facts which he has taken — that the point of law does 
not arise ; that is to say, no question arises here as to the sound- 
ness of the dictum of Mr. Justice Willbb in Cook v. Lister (14), nor 
any such question as was raised in Belshaw v. Bush (12). 

Li my opinion, that conclusion of fact arrived at by Mr. Justice 
BucELSY as to the payment made by Bewick, Moreing & Co. is 
plainly right. As the learned Judge points out, it was a payment 
with which the bankrupt had nothing to do, and of which he was 
ignorant. It did not purport to be made on his behalf, nor on 
account of either the debt or the debtor. It was a voluntary gift 
made by Messrs. Bewick, Moreing & Co. for the purpose of miti- 
gating losses for which they were not responsible, and neither party 

(12) 11 C. B. 191 ; 22 L. J. C. P. 24 ; 17 Jur. 67. 

(13) L. IL 6 Ex. 124 ; 40 L. J. Ex. 104 ; 24 L. T. 188 ; 19 W. B. 472. 

(14) 13 C. B. (N.8.) 543, 549; 82 L, J. C. P. 121, 126; 7 L. T. 715; 11 
W. R. 369. 

(15) 10 Ex. 845 ; 24 L. J. Ex. 312. 

(16) [1901] A. C. 240; 70 L, J. K B. 662 ; 84 L. T. 777. 
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intended the payment to be made or accepted on account of the 
debtor or of the debt. 

Btiblino, L.J. : I agree. 

Cozbns-Habdt, L.J. : I agree. The point of law which has been 
argued really does not arise in the view which I take of the facts. 

Appeal dismissed. 

Solicitors : Morley, Shirreff d- Co., for the Appellant, the Trustee. 
C. W. Dunn, for the Respondents. 



In re JOHN ROBERTS & CO., Ex parte BONZOLINE 

MANUFACTURING CO. 

1904, April 80. C. A. Vaughan Williams, Stirling and Cozbns- 

Hardy, L.JJ. 

Bankruptcy — Discharye — Conseiit to Judyment — Payable by Annual InatalmenU — 
Modifications — Bankruptcy Act, 1890, «. 8, sub'S, 2 — Bankruptcy BuleSy 1886 
and 1890, r. 244. 

An application to the Court after the expiration of two years from the 
date of an order of discharge under the Bankruptcy Act, 1883, s. 28, sub-s. 2, 
to modif}' the terms of the order, should be made by the bankrupt, and not 
by the trustee. 

The bankrupt is not disqualified from making such an application by the 
mere fact that he has failed to comply with the requirements of Rule 244 of 
the Bankruptcy Rules, 1886 and 1890, requiring him to render aooounts of 
his after-acquired property. 

The Court will modify the terms of the order for the bankrupt's discharge 
where on the evidence there is no reasonable probability of his being in a 
condition to comply with the terms of the order originally made. 

This was an appeal by a creditor against an order of Mr. Registrar 
Linklater. 

John Roberts, a professional billiard-player, was adjudicated a 
bankrupt on 7 April, 1898. 

On 11 April, 1900, he obtained an order of discharge, which con- 
tained a recital to the effect that the facts mentioned in paragraphs 
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(0)9 (]b)9 (c)^ (0» ai^<l (^) of sub-section 8 of section 8 of the Bank- 
mptcy Act, 1890, had been proved, and ordered that the bankrupt 
be discharged subject to the following condition to be fulfilled before 
his discharge took effect — ^namely, that he should before the signing 
of this order consent to judgment being entered against him in the 
Queen's Bench Division by the trustee for the sum of 1,5002., being 
part of the balance of the debts provable in the bankruptcy, which 
was not satisfied at the date of this order, and IZ. lOs. costs of 
judgment; and it was further ordered that such judgment be 
satisfied by annual payments of SOOZ., the first year to end on 
1 June, 1901 ; and it was further ordered that upon the required 
consent being given judgment might be entered against the bankrupt 
in the Queen's Bench Division for 1,500/., together with 11. 10s. for 
the costs of judgment. The bankrupt gave the required consent, 
and judgment was entered by the trustee accordingly. 

The earnings of the bankrupt, who went on professional tours in 
India and the colonies, had fallen short of expectations, and only 
one instalment of 800Z. had been paid. The bankrupt's brother- 
in-law had recently made an offer to pay 500Z. in satisfaction of the 
1,200/. remaining due under the judgment, and on 19 February, 
1904, at a meeting of creditors convened by the trustee, it was 
resolved that, subject to the consent of the Court, the offer be 
accepted. The trustee then applied to the Court to sanction the 
acceptance by him of the offer. 

In support of the application the trustee made an afiSdavit, in 
which he said that, so far as he had been able to ascertain, the 
bankrupt during his absence from England had not been able to 
earn sufficient to enable bim to discharge his obligations under the 
judgment, and that he considered that it would be to the advantage 
of the creditors that the offer should be accepted. An affidavit in 
support of the application was also made by the bankrupt's wife. 
The bankrupt himself was in India. 

The Bankruptcy Act, 1890, s. 8, sub-s. 2, contains a proviso: 
" Provided that if at any time after the expiration of two years from 
the date of any order made under this section the bankrupt shall 
satisfy the Court that there is no reasonable probability of his being 
in a position to comply with the terms of such order, the Court may 
modify the terms of the order, or of any substituted order, in such 
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maimer and upon such conditions as it may think fit." It appeared 
that the bankrupt had not within the first year filed the statement 
required by rule 244 of the Bankruptcy Bules, 1886 to 1890, of 
property or income acquired by him subsequent to his discharge, 
but in July, 1902, he filed an affidavit giving an account of his 
receipts and expenditure during the two years ending 1 June, 1902. 

The Begistrar thought that under the proviso in section 8, sub- 
section 2, the application to modify the order ought to have been 
made by the bankrupt himself, but that he was at liberty to treat 
the present application as one made by the bankrupt, and on that 
footing made the order now appealed from — ^namely, that the terms 
of discharge be modified, and that the balance outstanding on the 
judgment be satisfied by payment of 500Z. to the trustee within ten 
days, and that upon payment the trustee should cause satisfaction 
to be entered to the judgment. 

An opposing creditor appealed. 

Ringwood, for the appellant : 

The burthen of showing that there is no reasonable probability 
of complying with the order lies on the bankrupt, and the applica- 
tion ought to be made by the bankrupt himself : Bankruptcy Act 
1890, s. 8, the express provision in which controls section 104 of 
the Bankruptcy Act, 1888. The bankrupt is in default under rule 
244, and the application ought not now to be treated as one by the 
bankrupt. In any case no sufficient reason has been shown for 
modifying the terms on which the discharge was granted. 

Muir Mackenzie f for the bankrupt : 

The Begistrar considered that* the application might be treated 
as if made by the bankrupt, and the. technical objection on this 
ground fails. The bankrupt has substantially complied with the 
requirements of rule 244 by the affidavit which he filed in July, 
1902, and non-compliance with any rule does not render any pro- 
ceeding void or prevent the bankrupt from making this application : 
Bankruptcy Bules, r. 850. In re Dumford [1895] (1), shows 
the policy of the law is to grant a discharge in such a case, and 
that was a decision under the Bankruptcy Act, 1888, s. 28, which 

(1) 2 Manson, 521. 
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did not oontain a similar proviso to that found in sab- section 2 of 
section 8 of the Act of 1890. 

E. T. HoUoway appeared for the trustee, bat the Court refused 
to hear him on the ground that he had no locus standi. 

Ringwood replied. 

Vaughan Willums, L.J. : In my opinion we ought not to 
interfere with the discretion of the Registrar. Section 28 of the 
Bankruptcy Act, 1888, as I understand it, treated the conditions 
imposed in an order of discharge entirely as a punishment to which 
the bankrupt was liable by reason of his personal conduct or his 
conduct of his a£fiairs. The matter has now been dealt with by 
section 8 of the Bankruptcy Act, 1890, which has been substituted 
for section 28. [His Lordship read sub-section 2 of section 8, and 
continued :] It seems to me that when such an application as the 
present one comes before the Court, the Court has already dis- 
charged its primary function in limiting the order of discharge with 
reference to the conduct of the bankrupt ; and the first thing which 
the Court has to consider upon the application is whether there is 
'' no reasonable probability " of the bankrupt's being able to comply 
with the terms of the order. I do not think the Court is entitled 
to review the conduct of the bankrupt in not exactly complying 
with the provisions of the Bules ; but though he has undoubtedly 
made default in not rendering the prescribed accounts, the Court is 
still at liberty to consider whether there is a reasonable probability 
of the bankrupt's performing the conditions of the order of discharge. 
After all, those conditions are intended for the benefit of the creditors, 
and the Court ought not to leave that out of consideration. In my 
judgment, the evidence makes it very doubtful whether this bank- 
rupt at his time of life, and having regard to his comparative want 
of success in his tour in the East, will find his billiard-playing in 
years to come so good a source of income as it has been in the past. 
That is the inference which I draw from the evidence, and I think 
it is really in the interest of the creditors that this o£fer of 500Z. 
should be accepted, and in my opinion we ought to affirm the order 
of the Begistrar. 



138 In be JOHN ROBERTS & CO., [Manson, 

Stirling, L.J. : I have come to the same conclasion. The 
Registrar has already exercised his judicial discretion in granting 
an order of discharge subject to the condition that the bankrupt 
shall consent to judgment being entered up against him for 1,500/., 
to be paid in five annual instalments — of course, out of his future 
earnings. The bankrupt was also subject to the provision of rule 
244 as to rendering accounts of his property. The present applica- 
tion may, I think, be properly treated as made by the bankrupt 
under the proviso at the end of sub-section 2 of section 8 of the 
Bankruptcy Act, 1890, for relief from the conditions imposed by 
the order of discharge. The bankrupt has already paid the first 
instalment of 800Z., and a proposal has now been made by his 
brother-in-law to pay 5002. to the trustee in satisfaction of the 
1,200/. which remains due upon the judgment, and the creditors 
have seen fit to pass a resolution in favour of accepting the offer. 
The only question is whether, the bankrupt not having complied 
with rule 244, the Court ought to ratify the decision of the creditors. 
The only thing which the Court -has to consider under the proviso 
is whether there is '' no reasonable probability " of the bankrupt's 
being able to comply with the terms of the order. There is evidence 
that the creditors (with one exception) think the proposal a favour- 
able one. No doubt the dissentient creditor has a substantial 
interest in the matter ; but still the majority approve of accepting 
the offer. The matter has been fully considered by the Registrar, 
and I think this Court should be very loth to depart from his 
decision. 

Cozens-Habdy, L.J. : I am of the same opinion. I think that 
this was really an application by the bankrupt. It is not an 
ordinary application ; the case is a very special one. It was clearly 
contemplated by all the parties that the bankrupt should go on a 
tour in Australia and elsewhere with a view of earning money by 
his skill as a billiard-player. There has been no such wilful dis- 
obedience by him to the conditions of the order of discharge as 
should induce the Court to refuse the application, if, apart from the 
conduct of the bankrupt, the Court is satisfied that there is no 
reasonable probability of his being in a position to comply with the 
terms of the order. I think the evidence is all one way, and I am 
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not prepared to differ from the conclasion of the Begistrar. I think 
his order shonld be affirmed. 

Yauohan Williams, L.J. : There will be no costs of the appeal. 
We think that under the circumstances it was reasonable to raise 
the question. But it was wholly unnecessary for the trustee to 
appear on the appeal, and no deduction for his costs of the appeal 
must be made from the 5001. 

Solicitors : PatvnaU <t Co. ; Letts Brothers ; Roscoe dt Hincks, 



REX V. HUMPHBIS. 
1904, March 12, 80. C. C. R.(l). 

Bankruptcy — Fraudulent Debtor — Asaignment for Benefit of Creditors — Quitting 
England with Property divisible among Creditors — ** His Property " — Debtors 
Act, 1869, s, 12. 

A debtor executed a deed of assignment for the benefit of his creditors, 
whereby he oonyeyed and assigned all his property, including sums of 
money, to a trustee upon trust to sell, and out of the money coming to his 
hands by the ways and means afoi'esaid to pay himself the cost of carrying^ 
the deed into effect, and then to distribute the same among the creditors of 
the debtor as therein provided. The deed was executed by the debtor and 
by the trustee, but was not executed by or communicated to any of the 
creditors. Except a sum of 161^, which the debtor had in his possession 
at the date of the deed and which he retained, the trustee took possession 
of the debtor's effects and carried on his business. Soon afterwards the 
debtor quitted England, taking with him 120/., part of the sum of 161/. 
Within four months afterwards he was adjudicated a bankrupt : 

Held, that the 120/. was <* part of his property ** which ought by law to 
be divided amongst his creditors within the meaning of section 12 of the 
Debtors Act, 1869, and that he was rightly convicted of a felony under 
that section. 
Beg, y. Creese (2) distinguished. 

Case reserved by the Recorder of Banbury. 
The prisoner was tried at the Quarter Sessions for the Borough 
of Banbury on 19 January, 1904, on an indictment charging him 

(1) Coram, Lord Alverstone, C.J., and Grantham, Bruce, Darling, and 
Channell, JJ. 

(2) L. B. 2 C. C. R. 105 ; 43 L. J. M. C. 51 ; 29 L. T. 897 ; 22 W. R. 375 ; 
12 Cox, 0. C. 539. 
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[Makson, 



with a felony under section 12 of the Debtors' Act, 1869 (8), for 
having within four months next before the presentation of a 
bankruptcy petition against him quitted England and taken with 
him a part of his property to the amount of 201. or upwards — 
that is to say, a sum of 1202., which ought by law to be divided 
among his creditors. 

The following facts were proved : 

The prisoner, Joseph Humphris, carried on the business of a 
hay and coal merchant at Castle Wharf, in the borough of 
Banbury. On 24 April, 1908, being in pecuniary difficulties, he 
executed a deed of assignment of all his property for the benefit of 
his creditors. 

The deed of assignment was dated 24 April, 1908, and made 
between the prisoner (therein called the debtor) of the first part, 
William Booth of Banbury, in the county of Oxford, auctioneer 
(therein called the trustee) of the second part, and the several 
persons and firms whose names and seals should be thereunto 
subscribed and set being respectively creditors of the debtor, of 
the third part. After reciting that the debtor, being justly and 
truly indebted unto the parties thereto of the third part in the 
several sums set opposite to their respective names in the schedule 
thereto, and being unable to pay the same in full, had agreed to 
convey and assign all his property and effects unto the trustees for 
the benefit of his creditors as thereinafter mentioned, the deed 
witnessed that in pursuance of such agreement and in consideration 
of the premises the debtor, as beneficial owner, thereby granted 
and conveyed unto the trustee all and every the freehold and 
leasehold messuages, lands, tenements, and hereditaments, what- 
soever and wheresoever situate, of or belonging to the debtor to 
hold the same unto and to the use of the trustee according to the 



(3) The Debtors Act, 1869, s. 12: 
**If any person who is adjudged a 
bankrupt, or has his affairs liquidated 
by arrangement, after the presentation 
of a bankruptcy petition against him 
or the oommenoement of the liquida- 
tion, or within four months before such 
presentation or commencement, quits 
England and takes with him, or 
attempts or makes preparation for 



quitting England and for taking with 
him, any part of his property to the 
amount of 20/. or upwards, which 
ought by law to be divided amongst 
his creditors, he shall (unless the jury 
is satisfied that he had no intent to 
defraud) be guilty of felony, pimish- 
able with imprisonment for a time not 
exceeding two years, with or without 
hard labour." 



Vol. XI.] REX v. HUMPHRIS- 141 

several tenures thereof, upon the trasts thereinafter contained and 
declared concerning the personal estate of the debtor. And it 
further witnessed that for the consideration aforesaid the debtor 
as beneficial owner did by those presents assign and transfer unto 
the trustee all and every the stock* in trade, goods, chattels, wares, 
merchandises, book and other debts, sum and sums of money, and 
all securities for money, and all other the personal estate and 
effects whatsoever and wheresoever of him the debtor to hold the 
same unto the trustee upon the following trusts — that is to say, 
upon trust that the trustee should forthwith sell and dispose of 
the same either by public auction or private contract, and either 
together or in lots with power to make any stipulations as to title 
or evidence of title which to the trustee should seem necessary, 
and to buy in and resell the same and to give any creditor for the 
same or to take any security for the purchase-money or any part 
thereof without being answerable for any losses arising thereby, 
and to receive all book and other debts and securities, and sell and 
convert into money all the rest and residue of the estate of the 
debtor, with power to the trustee to accept any composition for any 
debts or moneys owing to the debtor, and to allow time for the 
payment of the same, and generally upon such terms and con- 
ditions, at such times and in such manner in every respect as to 
the trustee should seem proper and for the benefit of the estate, 
and out of the money which should come to his hands by the ways 
and means aforesaid in the first place to pay himself the costs and 
expenses of such sales, calling in, and conversion, the costs, charges, 
and expenses of and incidental to the carrying those presents into 
effect (including a fair and reasonable remuneration to the trustee for 
his services in carrying the same into effect), and all other expenses 
attending or relating to the trusts thereby created, and in the next 
place to pay all claims which were by law entitled to be paid in full 
and in priority to other debts in case of bankruptcy, and upon 
further trust to pay and divide the clear residue of the said moneys 
into and among all the creditors of the said debtor rateably and in 
proportion to the amount of their respective debts, but subject 
nevertheless to the provisions thereinafter contained. And it was 
thereby declared that it should be lawful for the trustee to employ 
any person or persons in winding up the affairs of the debtor, and 
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in collecting and getting in and disposing of the estate effects, and 
premises thereinbefore expressed to be thereby granted and assigned 
or any part thereof, or otherwise in or about the premises, and to 
make any remuneration therefor out of the trust estate to the 
person or persons so to be employed as aforesaid as the trustee 
should in his discretion think fit, provided that nothing therein 
contained should prejudice any right or remedy which any creditor 
might have against any other person than the debtor, nor prejudice 
or affect any mortgage, lien, or security which any creditor might 
have in any property or effects of the debtor or of any other person, 
but that a creditor holding any such mortgage, lien, or security 
should be entitled to receive dividends as aforesaid in respect of the 
amount of the debt owing to him after realising or giving credit 
for the value of such mortgage, lien, or security in like manner 
as he would have had to realise or give credit for the same in order 
to obtain a dividend in case of bankruptcy. It was also provided 
by the said deed that the provisions contained in sections 81 to 38 
inclusive of the Conveyancing and Law of Property Act, 1881, 
should be applicable thereto, and be deemed to be incorporated 
therein. And it was further witnessed that, in consideration of 
the conveyance and assignment thereinbefore contained, he, the 
trustee, and the several persons and firms parties thereto of the 
third part did thereby respectively remise, release, and for ever 
discharge the debtor and his estate and effects from all and singular 
the debts, bills, bonds, notes, accounts, costs, damages, expenses, 
judgments, executions, actions, claims, and demands whatsoever 
which they the said several persons, parties thereto of the third 
part, respectively then had, or should or might thereafter have, 
claim, or demand of, from, or against the debtor or his estate 
or effects, or either of them, respectively, on account of the debts 
and securities due or owing from the debtor, and all interest for or 
in respect of the same, or for or on account of any other thing 
relating thereto; provided always, and it was thereby expressly 
declared and agreed that in case a receiving order should be made 
against the said debtor within three calendar months of those 
presents then the release thereinbefore contained should be void 
and of no effect. 
The said deed was executed by the prisoner and by the said 
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William Booth, the trustee, on 24 April, but was never executed by 
any creditor, nor was the name of any creditor or the amount of 
any debt ever inserted in the schedule to the said deed. 

On 24 April, 190S, before and at the time when the prisoner 
executed the said deed, he had in his possession the sum of 161/. in 
cash, being moneys due to him which he had collected from various 
debtors, the whole of which sum he retained, instead of handing 
the same over to the trustee. 

On 25 April, 1903, the said William Booth, as such trustee as 
aforesaid, took possession of the prisoner's business premises 
and effects at Castle Wharf aforesaid, and continued the business 
until the appointment of the Official Beceiver under the bank- 
ruptcy hereinafter mentioned. 

On 27 April, 1903, the before-mentioned deed was registered 
under the Deeds of Arrangement Act, 1887. 

On 28 April, 1903, the prisoner absconded from and quitted 
England, and went to Canada taking with him the sum of 120Z., 
part and parcel of the aforesaid sum of 1612., of which he was 
possessed on 24 April, 1903, and had kept as aforesaid. The prisoner 
had spent the remaining sum of 41L, other parcel of the said sum 
of 161/., for his own purposes between 24 and 28 April, 1903. 

On 30 April, 1908, a bankruptcy petition was presented against 
the prisoner. A receiving order was thereupon made on 13 May, 1908, 
and on 18 May, 1903, the prisoner was adjudicated a bankrupt. 

There was no evidence before the Becorder that any creditor knew 
of the prisoner's intention to execute the said deed, or that any 
creditor had ever in any way assented thereto, or that any creditor 
ever knew of its existence, or that the said trustee had done anything 
under the deed beyond taking possession of the prisoner's property 
and effects and carrying on the business at Castle Wharf aforesaid. 

At the close of the prosecution it was submitted by counsel on behalf 
of the prisoner that there was no case to go to the jury, because on 
the evidence the said sum of 120/. so taken away by the prisoner on 
his quitting England as aforesaid was, under and by virtue of the 
said deed, the property of the trustee, and not the property of the 
prisoner at all, and therefore on the authority of Reg. v. Creese 
[1874] (2), the case was not within section 12 of the Debtors Act, 
1869. 



144 REX V. HUMPHRIS. [Makson, 

The Recorder, however, declined to withdraw the case from the 
jury, but consented to reserve the point. 

The jury returned a verdict of Guilty, and the Recorder sentenced 
the prisoner to six months' imprisonment in the second division, 
but released him on bail pending the decision of this Court. 

The question for the opinion of the Court was whether the sum 
of 1201. so taken away by the prisoner when he quitted England 
as aforesaid on 28 April, 1903, was " his," that is, the prisoner's, 
property within the meaning of section 12 of the Debtors Act, 1869. 

VacheU, for the prisoner : 

This case is covered by Reg. v. Creese (2). All the debtor's pro- 
perty, including the 120Z., passed by the deed of assignment to the 
trustee for the creditors. It was no longer the prisoner's property, 
unless the words '' his property " in section 12 can be held to 
include property which has been his, and though not his now, 
remains divisible among his creditors. But that cannot be held 
without overruling Reg. v. Creese (2). This deed is not revocable, 
because the trustee takes an interest under it, being empowered to 
pay himself the costs, charges, and expenses of, and incidental to 
the carrying the deed into effect: he is more, therefore, than a 
mere mandatory : Siggers v. Evans [1855] (4) and Johns v. James 
[1878] (5). 

H. Sutton, for the Crown : 

In Reg. v. Creese (2) the creditors were parties to the deed. In 
the present case the deed was not communicated to any creditor. 
The trustee was therefore a mere mandatory, whose mandate 
might be revoked : Oarrard v. Lord Lauderdale [1830] (6) ; Acton 
V. Woodgate [1888] (7), recognised in the Courts of Common Law 
in Smith v. Keating [1848] (8), and Harland v. Binks [1860] (9) ; 
and qiu)ad this 120Z., it was revoked by the prisoner retaining 
possession of the money, which was consequently his property — ^if , 

(4) 5 E. & B. 367 ; 24 L. J. Q. B. 305. 

(6) 8 Ch D. 744 ; 47 L. J. Ch. 863. 

(6) 3 Sim. 1. 

(7) 2 Myl. & K, 492 ; 3 L. J. Oh. 83. 

(8) 6 C. B, 136. 

(9) 16 Q. B. 713 ; 20 L. J. Q. B. 126. 
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indeedy it ever passed to the trustee at all. Money is the property 
of the possessor for the time being, and never having left the 
prisoner's possession it remained his property notwithstanding 
the deed. 

VacheUy in reply : 
The right to money may be passed by the deed (10). 

Cur, adv. vulL 
March SO. 

The written judgment of Lord Alvbbstone, G.J., Grantham, J., 
Dabung, J.y and Ghannbll, J., was delivered by 

Lord Alverstone, C.J. : This was a case stated by the Recorder 
of Banbury, on the conviction before him of the prisoner on a 
charge under section 12 of the Debtors Act, 1869, of having 
within four months next before the presentation of a bankruptcy 
petition against him quitted England and taken with him a part 
of his property to the amount of 201. and upwards, that is to say^ 
a sum of 120!., which ought by law to be divided amongst his 
creditors. The prisoner was proved to have so quitted England, 
taking with him 1202. but he had shortly before going executed 
a deed of assignment of all his estate to a trustee for the benefit 
of his creditors, and it was contended on his behalf, on the 
authority of Reg. v. Creese (2), that the 1202. was not " part of his 
property" within the meaning of the section. That case is 
undoubtedly somewhat similar to the present, and we have to 
consider whether it is distinguishable. There the charge was 
preferred under sub-section 5 of section 11 of the Debtors Act, 
1869, for fraudulently removing "any part of his property;" 
and it is impossible, we think, to put any different meaning 
on the words " any part of his property," in section 12, to that 
which they bear in section 11, sub-section 6. But for the doubt 
created by the decision in Reg. v. Creese (2), we should certainly have 
held that " his property, which ought to be divided amongst his 

(10) ''If one give or grant to another omnia bona, or all Lis goods : by this 
[these terms] do pass all his moveable and immoveable personal and real goods, 
as horses and other beasts ; plate, jewels, and household stujff ; bows ; weapons, 
and such like ; and his money . . ." Shep. Touch, ch. 5, *' Exposition of 
Deeds" (Preston's ed.), p. 97.--Note by Beporter. 

M. — ^VOL. XI. 10 
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creditors/' in the section in question, included property which had 
been his, which remained in his possession, and the title to which 
80 far as parted with at all, had only been parted with by him in 
such a way as to leave it still divisible amongst his creditors in the 
event of bankruptcy. The concluding words of the section '* unless 
the jury is satisfied there was no intention to defraud " would be 
sufficient to protect the accused where he had acted innocently and 
not in contemplation of bankruptcy. We have, however, to see 
whether, if so held, it would be contrary to anything really decided 
in Reg. v. Creese (2), and for that purpose we have to consider the 
facts of that case and this. In Reg. v. Creese (2) the assignment of 
21 December, 1872, had been acted upon, and was undoubtedly a 
genuine transaction ; further advances were made upon it. Creese 
entered into the service of Lakin and White, the trustees under 
the deed, pursuant to the terms of it, and for several months 
continued to act as the agent and bailiff of the trustees. The 
bankruptcy of Creese did not take place till 17 October, 1878, 
nearly a year after the date of the deed, and the removal, which 
was the alleged offence under section 11, sub- section 6, took place 
between 14 and 16 October, 1878. The only ground on which the 
title of the trustees of the deed failed was that the deed of 
December, 1872, was not registered as a bill of sale. It seems to 
us, therefore, that the Court was right in holding that at the date 
of the alleged fraud the property really belonged to the trustees, 
and not to Creese. We agree, therefore, that Reg. v. Creese (2) was 
rightly decided, the facts of that case being as stated ; but if the 
reasoning of the Court lays down any general rule which would 
exempt the defendant in this case from responsibility, we do not 
agree with it. 

The facts in this case appear to be different. Except by the 
trustee taking possession of the stock and effects the deed does not 
appear to have been ever acted upon. The 1202. with which the 
prisoner absconded was, no doubt, money which the trustee under 
the deed might have claimed from him by virtue of the assignment ; 
but he never did get it as the trustees of the deed in Reg. v. Creese (2) 
got the stock which Creese misappropriated, and at most the trustee 
here had a mere paper title. Nothing took place that would 
make this money, which the defendant was obviously keeping back 
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from his creditors, and which he had in his actual possession and 
was not holding for the trustee, in any real sense the property of 
the trustee under the deed executed three days before the absconding. 
We do not adopt the view that the deed was revocable so far as 
regards the property of which the trustee under it got possession, 
for he had an interest in it. Lord Justice Jambs in Johns v. James (5) 
says : *' You cannot revoke the deed, and cannot get the property 
out of the hands of the trustee until, at all events, you have satisfied 
all the charges and expenses he has incurred, and any right he has 
acquired in the property. It is not a revocation of the deed, but it 
is a revocation of the directions given by the deed to the assignor's 
agent as to what he shall do with the proceeds." The deed, 
therefore, was not revocable ; but, as to the money of which the 
trustee never got possession, no irrevocable trust appears to have 
been created. 

We think that the Recorder was right in leaving the case to the 
jury, and on the facts the 1202. was, when taken away by the 
prisoner, his property, which ought by law to be divided amongst 
his creditors ; and that any claim which the trustee under the deed 
might have to have the money handed over to him is not sufficient 
to prevent the operation of section 12 of the Debtors Act, 1869. 
The conviction must be affirmed and the defendant must be ordered 
to serve the remainder of his sentence. 

Bbucb, J., read the following judgment : I agree that the 
conviction must be affirmed. But I wish to add that I think the 
facts in Reg. v. Creese (2) were very different from the facts in the 
present case. In this case the deed of assignment was a voluntary 
deed executed by the debtor for the benefit of his creditors, and was 
not communicated to them, and so was revocable by him except in 
80 far as the trustee had acquired an interest in the property 
assigned. But so long as there were proceeds to meet the claim of 
the trustee for his expenses in acting under the directions of the deed, 
the debtor was at liberty to revoke the mandate contained in the 
deed so far as it related to the residue of his property. I think 
there was no evidence whatever to show that the trustee had 
acquired any interest in the sum of 120Z., in question. When, on 
28 April, the debtor appropriated the sum of 120/., which had never 

10 a 
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been in the possession of the trustee, he revoked the mandate to 
the trustee contained in the deed so far as it related to the 120L 
In the case of Reg. v. Creese (2) the deed was not a voluntary 
deed, for part of the consideration of the deed was a sum of 8501. 
paid by one of the trustees to the debtor. The deed, therefore, in 
that case was not a revocable deed, and the money which the 
prisoner appropriated he had received as the servant or bailiff of 
the trustees and the money was clearly the money of the trustees. 

Conviction affirmed. 

Solicitors : Crowther Davies, Leamington, for the Prisoner. 
Treasury Solicitor, for the Crown. 



In rb BROWNE, Ex parte MARTINGELL. 

1904, February 29. Buckley, J. 

Bankruptcy — Proof — Oaming Debt — New Consideration — Gaming Act, 1892. 

The debtor, being sued for a gambling debt of 800/., successfully pleaded 
the Gkiming Act, 1892. Thereupon the creditor wrote to the committee of 
the debtor's dub informing them of the fact, with the result that the debtor 
was not re-elected. The debtor then agreed to pay the creditor iOOL in cash 
and to giye bills for 400/., in consideration of the creditor withdrawing his 
letter. Upon the debtor becoming bankrupt, the creditor proved for the 
amount of the bills then due, but the proof was rejected by the trustee : 

Hddf that the bills were giyen not for the gaming debt, but for a wholly 
new consideration, which was not illegal, and that therefore the proof was 
wrongly rejected. 

This was an appeal by a creditor from the rejection of his proof 
by the trustee in bankruptcy. 

The debtor and Martingell were members of a sporting club, by 
the rules of which the members had to be re-elected annually. 

The appellant Martingell had acted as agent for the debtor in 
making bets with bookmakers, and had paid losses for Browne to 
the amount of 800Z. In 1900 Martingell brought an action against 
the debtor to recover that sum, but the debtor successfully pleaded 
the Gaming Act, 1892, and the action was dismissed with costs. 
Thereupon Martingell wrote a letter to the committee of the club 
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eomplaining of the conduct of the debtor, and at the following 
annual election of members the debtor was not re-elected a member. 
The debtor then communicated with Martingell, and it was agreed 
between them that, in consideration of Martingell withdrawing his 
letter to the club committee, the debtor should give him 1001. in 
cash and accept four bills of 1002. each in his favour. Before all 
the bills had matured the debtor became bankrupt. Martingell 
carried in a proof for the amount due on the four bills, but it was 
rejected by the trustee on the ground that the bills had been given 
for an illegal consideration. 
Martingell appealed. 

H, Reed, K.C., and H. Sivimonds, for the appellant : 

The consideration for the bills was not the gambling debt, for 
that was put an end to altogether by the dismissal of the action, 
and could not be sued for again. There was an entirely new con- 
sideration — namely, the withdrawal of the letter. It cannot be 
contended that this was an illegal consideration, nor can it be 
contended that there was no consideration. 

Muir Mackenzie, for the trustee : 

It may be that the bankrupt would have no answer to this claim, 
but the trustee, as representing the other creditors, can go behind 
the judgment and inquire into the real consideration ; and going 
behind the judgment, the consideration is not good as against 
other creditors : In re Deerhurst, Ex parte Seaton [1891] (1). This 
was a compromise of a betting claim, and the Court can go behind 
a compromise, even though not fraudulent : In re Hawkins, Ex parte 
Trowp [1896] (2). 

H. Reed, K.C., was not called upon to reply. 

BucKLBY, J. : In this case the trustee has rejected the appellant's 
proof on the ground that it was founded on an illegal consideration. 
The facts are these. The debtor owed the creditor in respect of 

(1) 8 Morr. 97 ; 60 L. J. a B. 412, n. ; 64 L. T. 273. 

(2) 2 Manson, 14; [1896] 1 Q. B. 404 ; 64 L. J. Q. B. 373; 72 L. T. 41 ; 
43W. B. 306; 14 B. 44. 
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betting transactions some 8002. It was not a legal debt, but what 
is called a debt of honour. An action brought by the creditor to 
recover that 800Z. was dismissed in 1892. That was a decision 
that there was no debt, and that matter was at an end. Subse- 
quently, for a new consideration altogether — ^namely, the withdrawal 
by the appellant of a letter he had written to the committee of the 
bankrupt's club — the bankrupt agreed to pay to the appellant the 
sum of 1001. cash, and to give him four bills for lOOZ. each. That 
was an entirely new transaction. It was contended on behalf of 
the trustee that this was merely a further agreement to pay the 
gaming debt, and the case of In re Deerhur%t{V) was cited in 
support ; but that case is distinguishable from and, indeed, the 
contrary of the present, for the creditor there had obtained by 
default a judgment for a gaming debt which was bad, and the 
debtor had agreed, in consideration of the creditor not posting him 
as a defaulter, to treat the bad judgment as a good one. In the 
present case the question of the existence of any debt had been 
entirely put an end to. The bills were given for a new considera- 
tion altogether, and it could not be said that it was an illegal 
consideration. They were given not to pay the gaming debt, but, 
as BoMiLLT, M.B., said in Bxihb v. Yelverton [1870] (3), to avoid 
the consequences of not having paid it. The rejection of the proof 
must be set aside ; but this must be without prejudice to any other 
objection which he may be advised to take. 

Appeal allowed. 

Solicitors : J. J. Hands, for the Appellant. 

Andrew Wood, Purves dc Sutton, for the Bespondent. 

(3) L. E. 9 Eq. 471 ; 39 L. J. Oh, 428 ; 22 L. T. 258 ; 18 W. B. 512. 
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LEA V. THUESBY. 

1904, April 25, 26, 29. Swinfbn-Eady, J. 

Bankruptcy — Disclaimer of Lease — Mortgage hy Sub-demise — Vesting Order-^ 
Merger — County Court — Jurisdiction — Bankruptcy Act, 1883, s, 55, suh-s, 6; 
s. 102, snb-s, 1 — Bankruptcy Ad, 1890, s, 13. 

A Court of Bankruptcy is entitled to exercise a judicial discretion, and 
does not merely act ministerially, in dealing with applications for vesting 
orders under the provisions of section 55, sub-section 6, of the Bankruptcy 
Act, 1883. 

The lessee of certain freeholds mortgaged his term to the plaintiff by way 
of sub-demise to secure certain advances. He subsequently acquired the 
fee-simple of the premises, and ultimately sold it to the defendant. After- 
wards the lessee became bankrupt, and his trustee duly disclaimed the 
lease under the provisions of section 55 of the Bankruptcy Act, 1883. The 
defendant thereupon moved the County Court in the bankruptcy, under the 
provisions of sub-section 6 of section 55, for an order that the mortgagee 
should take a vesting order of the lease ; or that, on the failure of the 
mortgagee to take such vesting order, the mortgagee should be excluded 
from all security upon the lease, and that the lease should thereupon be 
vested in the defendant freed from all incumbrances. The mortgagee 
declined to accept a vesting order, on the ground that the lease had merged 
in the fee-simple on the conveyance of the fee-simple to the lessee, and that 
it was not, accordingly, any longer subsisting, and could not therefore be 
the subject of a vesting order. The Registrar decided on the particular 
facts of the case that the lease was still subsisting ; and he made an order 
excluding the mortgagee from all security in the said lease, and vesting it 
in the defendant freed from all incumbrances. The mortgagee had not 
appealed from this order. 

The mortgagee claimed in the present action that he was entitled to 
the incumbrance upon the lease created by his mortgage by way of sub- 
demise: 

ffeld, that the County Court possessed jurisdiction under section 102, 
sub-section 1, of the Bankruptcy Act, 1883, to adjudicate upon the question 
of merger; that, the County Court having already so adjudicated, the 
question was now res judicata, and could not be re-opened, and that the 
mortgagee had accordingly lost his security. 

Held, also, on the particular facts of the case, that there had been no 
merger. 

Tbial of action. 

On 20 August, 1880, certain freehold premises at Bromsgrove, in 
the county of Worcester, were leased by Thomas Worthington to 
B. H. Mil ward for a term of ninety-five years from 25 March, 1880, 
at an annual rent of 222Z. 6«. 6d. 

On 24 June, 1881, these premises were sub-demised by B. H. 
Milward to James Woodfall for the above remainder of the term 
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created by the lease, less the last three days thereof » at a pepper- 
corn rent, in order to secure certain advances which subsequently 
amounted to 8,000Z. 

On 27 March, 1882, the fee-simple of the premises in question 
was conveyed to B. H. Mil ward. This conveyance was expressed 
to be subject to the term for ninety-five years created as aforesaid 
on 20 August, 1880. 

On 1 August, 1885, the premises were again conveyed in fee- 
simple to W. E. J. B. Farnham. This conveyance also was 
expressed to be subject to the term created on 20 August, 1880. 

James Woodfall died on 17 October, 1887, and the plaintiffs 
were the present trustees of his will. 

The defendant Thursby became entitled to the fee-simple of the 
premises in question as ultimate purchaser from W. E. J. B. 
Farnham, on 81 May, 1895. 

On 8 July, 1902, a receiving order was made against B. H. 
Mil ward, and he was subsequently adjudicated bankrupt. 

On 21 November, 1902, the trustee in the bankruptcy duly 
disclaimed the lease of 20 August, 1880, under the provisions of 
section 55 of the Bankruptcy Act, 1888. 

On 28 December, 1902, the defendant Thursby served notice on 
the plaintiffs of his intention to apply by motion in the bankruptcy 
for an order that the plaintiffs should take an order vesting in them 
the property comprised in the lease of 20 August, 1880, subject 
{inter alia) to the rents and covenants of the said lease, or that they 
should be excluded from all interest in, and security upon, the said 
property ; and that, failing such acceptance, the property comprised 
in the said lease should be vested in the defendant Thursby freed 
from all estates, incumbrances, and interests created therein by 
B. H. Milward. This application purported to be made by virtue 
of section 55, sub-section 6, of the Bankruptcy Act, 1888, as 
amended by section 18 of the Bankruptcy Act, 1890 (1). 



(1) Bankruptcy Act, 1883, s. 55, 
sub-s. 6: **The Court may, on appli- 
cation by any person either claiming 
any interest in any disclaimed pro- 
perty, or under any liability not dis- 
charged by this Act in respect of any 
disclaimed property, and on hearing 



such persons as it thinks fit, make an 
order for the vesting of the property 
in or deliyery thereof to any person 
entitled thereto, or to whom it may 
seem just that the same shall be 
delivered by way of compensation for 
such liability as aforesaid, or a trustee 
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The motion came on for hearing before the Registrar of the 
Warwickshire County Goart, at Birmingham, on 80 January and 
6 May, 1908. The plaintiffs then contended that the lease of 20 
August, 1880, had merged in the fee-simple on the conveyance of 
27 March, 1882, and that therefore there was no subsisting lease 
which could be vested in them. They further contended that they 
were entitled to the premises comprised in the said lease for the 
residue of the term created by the mortgage of 24 June, 1881, 
subject to the peppercorn rent reserved by the mortgage and to the 
equity of redemption subsisting thereunder. 

The Registrar, however, decided that the lease of 20 August, 
1880, had not merged on the conveyance of 27 March, 1882, but 
still subsisted, and could be the subject of a vesting order. And 
he thereupon ordered that the plaintiffs should be excluded from all 
interest in the said lease, and that the same should be vested in 
the defendant Thursby, freed from all estates, incumbrances and 
interests created therein by R. H. Milward, unless the plaintiffs 
should declare their option to accept a vesting order. This the 
plaintiffs had declined to do ; and they had not appealed from the 
order of the Registrar. 



for him, and on such terms as the 
Court thinks just; and on any such 
vesting order being made, the property 
comprised therein shaU vest accord- 
ingly in the person therein named in 
that behalf without any conveyance or 
assignment for the purpose. 

*' Provided always, that when the 
property disclaimed is of a leasehold 
nature, the Court shall not make a 
vesting order in favour of any person 
claiming under the bankrupt, whether 
as under-lessee or as mortgagee by 
demise except upon the terms of 
making such person subject to the 
same liabilities and obligations as the 
bankrupt was subject to under the 
lease in respect of the property at 
the date when the bankruptcy petition 
was filed, and any mortgagee or 
under-lessee declining to accept a 
vesting order upon such terms shall be 
excluded from all interest in and 



security upon the property. ..." 

Sub-section 7 : * * Any person injured 
by the operation of a disclaimer under 
this 'section shall be deemed to be a 
creditor of the bankrupt to the extent 
of the injury, and may accordingly 
prove the same as a debt under the 
bankruptcy." 

Bankruptcy Act, 1890, a. 13 : 
** . . . The Court may, if it thinks 
fit, modify the terms prescribed by the 
proviso in sub-section six of [section 
fifty-five of the principal Act] so as 
to make the person in whose favour 
the vesting order may be made subject 
only to the same liabilities and obliga- 
tions as if the lease had been assigned 
to him at the date when the bankruptcy 
petition was filed, and (if the case so 
requires) as if the lease had comprised 
only the property comprised in the 
vesting order." 
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The plaintiffs now asked {intei' alia) in the present action for a 
declaration that they were entitled to the security created by the 
sub-demise by way of mortgage of 24 June, 1881. 



Micklem, K.C, and W. C. Drtice, for the plaintiffs : 

We are not estopped by the judgment of the Registrar in the 
County Court from raising the question of merger. The Registrar 
had no authority to decide that question under section 102, sub- 
section 1, of the Bankruptcy Act, 188S (2), except by the consent of 
the parties, for this is a question which does not arise out of the 
bankruptcy, and which might have been enforced, before the 
passing of the statute, by action in the High Court. It has been 
decided that, where '* there are conflicting claims to any part of a 
bankrupt's property, between parties who are strangers to the 
bankruptcy, and in which the trustee in bankruptcy has no interest, 
the Court of Bankruptcy will decline to adjudicate upon the 
questions at issue": In re Loiventhal, Ex parte Beesty [1884] (3). 
The question, accordingly, is not res judicata. 

[Swinfbn-Eady, J., referred to Halliday v. if arm [1874] (4).] 

On the main question it is clear that merger had taken place 
at the date of the conveyance of 27 March, 1882 : Chambers v. 
Kingham [1878] (5). 



(2) Bankruptcy Act, 1883, s. 102, 
sub-s. 1: ** Subject to the provisions 
of this Act, every Court having juris- 
diction in bankruptcy under this Act 
shall have full power to decide all 
questions of priorities, and all other 
questions whatsoever, whether of law 
or &ct, which may arise in any case of 
bankruptcy coming within the cogni- 
zance of the Court, or which the Court 
may deem it expedient or necessary to 
decide for the purpose of doing com- 
plete justice or making a complete dis- 



tribution of property in any such case. 
'* Provided that the jurisdiction 
hereby given shall not be exercised 
by the County Court for the purpose 
of adjudicating upon any claim, not 
arising out of the bankruptcy, which 
might heretofore have been enforced 
by action in the High Court, unless 
aU parties to the proceeding consent 
thereto, or the money, money's worth, 
or right in dispute does not in the 
opinion of the Judge exceed in value 
two hundred pounds." 



(3) 1 Morr. 117 ; 13 Q. B. D. 238; 63 L. J. Q. B. 524; 51 L. T. 431 ; 33 
W. B. 138. 

(4) L. E. 9 C. P. 668 ; 43 L. J. C. P. 360 ; 30 L. T. 680 ; 22 W. E. 756. 

(5) 10 Ch. D. 743 ; 48 L. J. Ch. 169 ; 39 L. T. 472 ; 27 W. R 289. 
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Haldane, K.C., and Wootten^ for the defendant Tharsby : 

The question of merger is ab^eady re$ judicata^ and the Registrar 
was entitled to decide the point under section 102, sub-section 1, of 
the Bankruptcy Act, 1883. The extent of the Registrar's jurisdic- 
tion under section 55, sub-section 6, of the Bankruptcy Act, 1888, 
has ab'eady been twice judicially examined : In re BHtton [1889] (6); 
In re Smithy Ex parte Hepburn [1890] (7). There is nothing to limit 
the Registrar's jurisdiction in a matter like the present as in Ellis 
y.8ilbei'[18n]{8). 

Even if the plaintiffs were not precluded from now raising the 

question, yet on the merits of the case there has been no merger : 

Thellusson v. Liddard [1900] (9). The plaintiffs accordingly have 

lost then: security by refusing to take a vesting order of the lease of 

20 August, 1880, and by declining to appeal from the Registrar's 

order. 

Cur, adi\ mdt. 
April 29. 

Swinfbn-Eadt, J., after stating the facts : It is clear that, if the 
lease of 20 August, 1880, was a subsisting lease, and had not been 
merged or extinguished at the date of the bankruptcy, the defen- 
dant Thursby was entitled to apply to the Bankruptcy Court for a 
vesting order. This right is conferred by section 55 of the Bank- 
ruptcy Act, 1888 (1). It has been decided that, under this section, 
the landlord may apply that the mortgagee shall take a vesting 
order or be excluded from all interest in the disclaimed property ; 
In re Finley, Ex parte Clothworkera Co. [1888] (10), and In re 
Baker f Ex parte I/wp^on [1901] (11). The Court to which this 
application was made was the only Court having jurisdiction in the 
matter — ^namely, the Birmingham County Court, in which the 
bankruptcy proceedings against Milward were then pending. Upon 
the hearing of this application the question arose whether the lease 

(6) 6 Morr. 130; 61 L. T. 52 ; 37 W. B. 621. 

(7) 7 Morr. 246; 25 Q. B. D. 536; 59 L. J. Q. B. 554 ; 63 L. T. 621 ; 38 
W. B. 744. 

(8) L. B. 8 Oh. 83 ; 42 L. J. Ch. 666 ; 28 L. T. 150 ; 21 W. B. 346. 

(9) [1900] 2 Oh. 635 ; 69 L. J. Oh. 673 ; 82 L. T. 753 ; 49 W. B. 10. 

(10) 5 Morr. 248 ; 21 Q. B. D. 475 ; 57 L. J. Q. B. 626 ; 60 L. T. 134 ; 37 
W. B. 7. 

(11) 8 Manson, 279 ; [1901] 2 K. B. 628 ; 70 L. J. K. B. 856 ; 85 L. T. 83 ; 
49 W. B. 691. 
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of 20 August, 1880, was subsisting or had been merged. Upon the 
evidence before me it appears that the Court deemed it expedient 
or necessary to decide that question for the purpose of doing 
complete justice. The right of the applicant Thursby to apply for 
and obtain a vesting order (assuming always that the lease was 
subsisting at the date of the bankruptcy) was a right or claim 
arising out of the bankruptcy of Milward and the subsequent 
disclaimer by the trustee, and could only have been enforced by 
him in the Bankruptcy Court, and certainly could not, before the 
passing of the Bankruptcy Act, 1883, have been enforced by action 
in the High Court within the meaning of the proviso in section 102, 
sub-section 1, of the Bankruptcy Act, 1888, and the consent of all 
parties to the County Court exercising jurisdiction was not neces- 
sary. In my opinion the County Court in bankruptcy had full 
jurisdiction under section 102 of the Bankruptcy Act, 1883, to 
decide upon the claim of Thursby and all questions of law or fact 
arising thereon, including the question whether the lease of 
20 August, 1880, was subsisting or had been merged by the 
conveyance in fee of 27 March, 1882. 

It is common ground between the parties that the question 
whether there had been a merger of the lease, or whether it 
was subsisting at the date of the petition, was fully and elaborately 
argued before the Registrar. The first hearing was on 80 January, 
1903; and upon its being represented to the Registrar that the 
case then pending, and since decided and reported — namely, 
Capital and Counties Bank v. Rhodes [1903] (12) — would pro- 
bably afifect the matter under consideration, he adjourned the 
further hearing until that case had been decided. After that 
case had been decided and reported, the adjourned hearing of the 
defendant Thursby's application took place — namely, on 5 May, 
1903 ; and the Registrar then made the order of that date. The 
defendant Thursby then applied for, and obtained, an order for the 
payment of the costs of the application by the present plaintiffs, 
who had throughout resisted the motion. 

Having regard to section 13 of the Bankruptcy Act, 1890, and to 
the cases of In re Bntton (6) and In re Smithy Ex parte Heplnwn (7), 

(12) [1903] 1 Ch. 631, 652, 653 ; 72 L. J. Ch. 336, 343, 344 ; 88 L. T. 255 ; 
51 W. E. 470. 
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it seems clear that the Court of Bankruptcy is exercising a judicial 
discretion, and not merely acting ministerially, in dealing with 
applications for vesting orders. The Bankruptcy Court has so 
dealt with the defendant Thursby's application on its merits, and 
has made an order, and has, in fact, decided that the lease has not 
merged. The plaintiffs deliberately determined not to appeal from 
this decision ; and, in my judgment, they are estopped by the pro- 
ceedings in the Bankruptcy Court, and cannot have the merits 
tried over again in this Court. 

I may add that, even if the plaintiffs were entitled to have the 
matter decided again on the merits, my judgment would be that 
the lease was subsisting at the date of the bankruptcy petition, and 
had not merged in the inheritance. The law as to merger is summed 
up by Lord Justice Cozens- Habdy in Capital and Counties Bank v. 
Rhodes (12). He says: ''The Courts of Equity . . . had regard 
to the intention of the parties, and, in the absence of any direct 
evidence of intention, they presumed that merger was not intended, 
if it was to the interest of the party, or only consistent with the 
duty of the party, that merger should not take place. ... A 
Court of Equity had regard to the intention of the parties, to 
the duty of the parties, and to the contract of the parties, in 
determining whether a term was to be treated as merged in the 
freehold." Since the Judicature Acts, if there would have been no 
merger in equity, there is now no merger at law. In my opinion it 
was for the benefit of Milward that the term should not merge upon 
the conveyance of the freehold reversion. Such a merger would 
have fettered his own dealing with the property he had just bought. 
[His Lordship reviewed the facts, and continued :] The conclusion 
I have come to is that it was for the benefit of Milward, and 
that it was the intention of Milward, that the term should be 
kept alive. 

The result is that the plaintiffs' claim fails, and substantial 
justice is done between the parties. The plaintiffs advanced 
8,000Z. on a leasehold interest, which (it now appears) is of no 
value ; and, having declined to accept the lease subject to rent and 
covenants, they now have no security for their money. But they 
could have had, if they had wished, the whole estate and interest 
of the bankrupt in the lease. They do not gain the windfall which 
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they hoped had fallen to theur lot. On the other hand, the defen* 
dant Thursby, yfho bought the freehold free from incombrance, 
does not suffer the mjustice of having a first mortgage for 8,000{. 
charged upon the premises in priority to his interest. The action 
is dismissed with costs. 

Solicitors : Hadley d Dain^ for the Plaintiffs. 

Robins^ Hay, Waters dt Hay, for the Defendant. 
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NEW BALKIS EEBSTELING, LIMITED, v. RANDT 

aOLD-MINING CO. 

1904, March 25. H. L. (1). 

Company — Shares — Call for wJwle Ainount remaining Unpaid — Non-payment 
— Forfeiture — Sale — Condition that Purchaser he Discharged from Prior 
Calls — Subseque7it Call — Liability of Purchaser — Companies Act^ 1862, 
Table A, art. 22. 

A limited company, having power to do so, forfeited shares for non- 
payment by the holders of a call for the full amonnt remaining unpaid 
thereon. The company then sold the shares to the appellants, the contract 
of sale providing that the shares wero to be deemed discharged from all 
prior calls. Subsequently, the call on the foi*mer sharoholders remaining 
unpaid by them, the company made a call on the appellants : 

Heldf that the contract of sale did not protect the appellants ^m liability 
for the subsequent call. 

Artide 22 of Table A in Schedule I. of the Companies Act, 1862, provides 
a mode by which a good title can be given to the purchaser of forfeited 
shares ; it preserves such purchaser from liability in respect of calls made 
prior to his purchase, but does not relieve him from liability iii respect of 
money remaining due on the shares. 

Dedsion of the Court of Appeal affirmed (2). 

This was an appeal from an order of the Court of Appeal (Eabl 
OP Halsbury, L.C, Lord Alvbrstonb, C.J., and Jbunb, P.), which 
affirmed the decision of Bucenill, J. 

The respondent company was incorporated on 5 July, 1895, 
under the Companies Acts, 1862 to 1890, as a company limited 
by shares, with a nominal capital of 80,0002. in 80,000 shares of 
12. each, which were subsequently by special resolution (passed on 
24 July, 1895, and confirmed on 8 August, 1895) sub-divided into 
320,000 shares of 58. each. 

The material articles of association of the respondent company 
provided as follows : 

'' 8. The directors may from time to time make such calls as 
they think fit upon the members in respect of all moneys unpaid 
on the shares held by them, and not by the conditions of allotment 
thereof made payable at fixed times, provided that no call shall 
exceed 25 per cent, of the nominal amount of the share, and that 
no call shall be made payable at a less interval than two calendar 

(1) Coramy Lord Macnaghten, Lord Davey, Lord James of Hereford, Lord 
Robertson, and Lord Lindley. 

(2) 10 Hanson, 289. 
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months from the date fixed for the payment of a previous call, and 
each member shall pay the amount of every call so made on him 
to the persons, and at the time, or, if made payable by instalments, 
at the times and at the place appointed by the directors. A call 
may be made payable either in one sum or by two or more 
instalments." 

''11. If the sum payable in respect of any call or instalment is 
not paid on or before the day appointed for payment thereof, the 
holder for the time being of the shares in respect of which the call 
shall have been made or the instalments shall be due shall pay 
interest for the same at the rate of lOZ. per cent, per annum from 
the day appointed for the payment thereof to the time of the 
actual payment. But the directors may, if they think fit, remit 
altogether or in part any sum becoming payable for interest under 
this clause/' 

''18. If any member fail to pay any call or instalment on or before 
the day appointed for the payment of the same, the directors may 
at any time thereafter during such time as the call or instalment 
remains unpaid serve a notice on such member requiring him to pay 
the same, together with any interest that may have accrued and all 
expenses that may have been incurred by the company by reason 
of such non-payment." 

" 15. If the requisitions of any such notice as aforesaid are not 
complied with, any shares in respect of which such notice has been 
given may at any time thereafter before payment of all calls or 
instalments, interest, and expenses due in respect thereof, be 
forfeited by a resolution of the directors to that effect. 

" 16. Any shares so forfeited shall be deemed to be the property 
of the company, and the directors may sell, re-allot, or otherwise 
dispose of, the same in such manner as they think fit. 

" 17. Any member whose shares have been forfeited shall, not- 
withstanding, be liable to pay, and shall forthwith pay to the 
company all calls, instalments, interest, and expenses owing 
upon or in respect of such shares at the time of forfeiture, 
together with interest thereon, from the time of forfeiture until 
payment, at the rate of lOZ. per cent, per annum, and the directors 
may enforce the payment of such moneys, or any part thereof, if 
they think fit, but shall not be under any obligation so to do. 
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'' 18. The directors *may at any time before any shares so for- 
feited shall have been sold, reallotted, or otherwise disposed of, 
annul the forfeiture thereof upon such conditions as they think fit." 

By section 15 of the Companies Act, 1862, in the case of a 
company limited by shares, in so far as the articles do not exclude 
or modify the regulations in Table A, those regulations shall, so far 
as the same are applicable, be deemed to be regulations of the 
company. The articles of the respondent company were not 
expressed to exclude or modify the regulations in Table A. 
Among the regulations in Table A is the following : '' 22. A 
statutory declaration in writing that a call in respect of a share 
was made and notice thereof given, and that default in payment 
of the call was made, and that the forfeiture of the share was made 
by a resolution of the directors to that effect, shall be sufficient 
evidence of the facts therein stated as against all persons entitled 
to such share, and such declaration and the receipt of the company 
for the price of such share shall constitute a good title to such share, 
and a certificate of proprietorship shall be delivered to purchaser, 
and thereupon he shall be deemed the holder of such share, discharged 
from all calls due prior to such purchase, and he shall not be bound 
to see to the application of the purchase-money, nor shall his title 
to such share be affected by any irregularity in the proceedings in 
reference to such sale." 

At various dates previously to the month of May, 1900, a large 
number of the shares in the respondent company had been for- 
feited, and were available for sale. Among these were 40,000 shares 
held by the African Gold Properties, Limited, which bad, in fact, 
been twice forfeited before the month of May, 1900, the first 
forfeiture having been annulled. In May, 1900, the appellants 
purchased 41,800 shares (including the above 40,000) from the 
respondent company for 150Z. on the terms that ''the whole 
amounts of the shares had been called up and were due before the 
forfeitures and the sale " to the appellants, and that the appellants 
were to be holders of the shares '' free and discharged from all calls 
due prior to the purchase." These terms were embodied in the 
certificates which, on payment of the 150Z. purchase-money, were 
issued by the respondent company to the appellants, who were 
duly registered as the holders of the 41,800 shares. 

M. — ^VOL. XI. 11 
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The certificate relating to the block of 40,000 shares was in the 
following form : '' This is to certify that the New Balkis Eersteling, 
Limited, of Winchester House, Old Broad Street, London, E.G., is 
the registered holder of 40,000 shares of 5«. each ... in the 
above-named company, upon which the sum of 8«. 4d. per share 
has been paid. The remaining Is. 9d. per share has been called 
up, and is payable by the African Gold Properties, Limited, who 
were the holders of the said shares prior to the same being forfeited, 
and the said New Balkis Eersteling, Limited, is to be deemed to be 
the holder of the said shares, discharged from all calls due prior to 
the date hereof." It was agreed before the Court of Appeal that 
the form of certificate was in fact copied from the wording of 
Article 22 of Table A set out above. The African Gold Properties 
had paid sums on the 40,000 shares representing approximately 
the diJBference between the call of Is. 8d. per share and the call of 
1$. 9d. per share, so that only Is. 9d. remained unpaid on the 
shares. 

On 12 December, 1900, the du^ectors of the respondent company 
resolved that a call of Is. 9d. per share be made on all the shares 
held by the applicants, and be payable on 8 January, 1901, and 
notice of the call duly given. The appellants refused to pay the 
amount called, and the present action was commenced in the King's 
Bench Division on 6 February, 1901, to recover that amount, with 
interest and costs. 

BucKNiLL, J., ordered judgment to be entered for the respondent 
company. The Court of Appeal affirmed this decision (2). 

Haidane, K. C, and C. C. Scott {A. T. Laurence^ K.C.f with 
them), for the appellants : 

This was not an issue, but a sale, of shares, and thus the decisions 
relied on by Bucknill, J., of Ooregum Gold-Mining Co. v. Roper 
[1892] (3) and Welton v. Saffery [1897] |(4), that a company cannot 
issue its shares at a discount, are inapplicable. That a company 
may sell its shares at less than their nominal value is shown in 

(3) [1892] A. C. 125 ; 61 L. J. Ch. 337 ; 66 L. T. 427 ; 41 W. R. 90. 

(4) 4 Manson, 269; [1897] A. 0. 299; 66 L. J. Ch. 362; 76 L. T. 505; 45 
W. R. 508. 
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In re Exchange Banking Co,, RamtveWs Case [1881] (6). The shares, 
having been forfeited, became the property of the respondents, who 
sold them freed from all liability for calls.- Moreover, the respon- 
dents having called up the fall amoant from the African Gold 
Properties, had already exhausted their power of making calls. 
The respondents may still recover the amount now claimed from 
the African Gold Properties, and thus in effect, if they are success- 
ful, they will be paid twice over, and illegitimately increase their 
capital. The sale, freed, as the appellants contend it was freed, 
from all calls, was valid according to the Companies Act, 1862, 
8. 15, Table A, art. 22. 

Sir R. T. Reidy K.C.y and Clauson, for the respondents, were 
not heard. 

Lord Macnaqhten : This case has been represented to your Lord- 
ships on the part of the appellants with great ability, but, speaking 
for myself, I rather doubt whether there is any room for argument. 

The facts are quite clear. There was a company called the 
African Gold Properties, Limited, who were holders of shares in 
the Bandt Co. They had 40,000 shares, upon which calls to the 
amount of 8<. id. per share were made and paid. Then there was 
a call to the amount of 1«. 6d. which was not paid, and the shares 
were forfeited. They were disposed of to the present appellants, 
and a certificate of proprietorship was granted to them. 

It seems to me that the whole question depends upon the true 
construction of that certificate, bearing in mind, of course, that the 
certificate derived its efiicacy from the general principles applicable 
to such a case as this, and the provisions of the enactment, 
especially in Table A of the Companies Act of 1862. The general 
principle in such a case is, I think, that every member of a com- 
pany limited by shares is liable in respect of all moneys payable 
upon his shares to pay every call that is duly made upon him. It 
is contended by the appellants that the company had no power to 
make this call. 

Now the certificate is in these terms : ''This is to certify that the 
New Balkis Eersteling, Limited, is the registered holder of forty 
thousand shares of five shillings each" (then it sets out their 

(5) 50 L. J. Ch. 827 ; 45 L. T. 531 ; 29 W. E. 882. 

11 2 
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numbers), ** upon which the sum of three shillings and fourpence 
per share has been paid." That, of course, means that Is. Sd. per 
share has not been paid. Now the provisions of Table A require 
that in the case of forfeiture ^* a certificate of proprietorship shall 
be delivered to a purchaser," and, according to the provisions of the 
Act, the certificate is to specify the shares held by him, and the 
amount paid up on them, and the amount of liability upon those 
shares. Therefore, so far, the certificate in this case is entirely in 
accordance with the requirements of Table A ; it leaves the appel- 
lants liable, on the face of the certificate, for the Is. 8d. which is 
unpaid. The contest really has arisen upon the latter part of the 
certificate, which is in these terms : '* The remaining one shilling 
and eightpence per share has been called up, and is payable by the 
African Gold Properties, Limited, who were the holders of the said 
shares prior to the same being forfeited." That is a statement of 
fact which is literally and accurately true. Then it goes on to 
say : '' And the said New Balkis Eersteling, Limited, is to be 
deemed to be the holder of the said shares discharged from all 
calls due prior to the date hereof." That follows the language of 
article 22 in Table A, which says that *^ a certificate of proprietor- 
ship shall be delivered to a purchaser, and thereupon he shall be 
deemed the holder of such share discharged from all calls due prior 
to such purchase." It seems to me that that was a very reasonable 
provision to make, because, if he had not been discharged from 
those calls, questions might have arisen as to whether he was or 
was not liable to pay interest upon those shares in respect of the 
calls which had been made. .The intention seems to me to be that 
he is to get a certificate of proprietorship like everybody else, speci- 
fying what had been paid on his shares, and leaving him liable, in 
respect of the balance, to any call which the company may properly 
make. As regards this call, there is no objection taken to it for 
want of formality or regularity, or anything of that kind. It seems 
to me that it is a call that has been duly made, and which the 
appellants are liable to pay ; and therefore I move your Lordships 
that this appeal be dismissed with costs. 

Lord Davby: I confess that in the course of the argument for the 
appellants I had some doubt whether the order which is appealed 
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from should be supported or not, but reflection has satisfied me 
that the decision of Mr. Justice Bugknill, affirmed by the Court of 
Appeal, is correct. 

It appears to me that the certificate in question follows the terms 
of article 22 of Table A in the Companies Act. I will remark that 
if it is in accordance with article 22 no question of ultra vires can 
arise, because it would be ridiculous to say that which is prescribed 
by an Act of Parliament, agreeing with other articles of a company 
formed under that Act, could be ultra vires. The question really, 
as it appears to me, turns upon the construction of a few words in 
article 22 — namely, what is meant by saying that the purchaser of 
a forfeited share from the company is to be deemed to be the holder 
of such share discharged from all calls due prior to such purchase? 
Does that mean that he is to be discharged from the liability to pay 
the amount of calls already due, or does it really mean that that 
demand which has been made is no longer to affect the title to his 
share? The words rather favour the first construction, because 
they are " discharged from all calls due." Now what is due is the 
amount of the previous call, not the demand itself; the demand 
itself is not due, but the amount of the previous call is. But if I 
look at the whole section and the context in which it is found, and 
also at the nature of the transaction, I think the meaning must be 
that the holder of the share as such is to be discharged from any 
liability under previous demand. The reason why I say so is this: 
In the first place, the purport of article 22, and the effect of it, and, 
as you see if you read the whole of it, the contention, is to give the 
holder of the purchased share a good title — that is to say, a clean 
title — to the share which he purchases, unaffected by the proceedings 
which had previously taken place arising out of the non-payment 
of the previous demand. He is to have a clean title, unaffected by 
the fact of the previous call having been made, or, in other words, 
I think the effect is that, so far as the purchaser and any holder 
from him of that share are concerned, they are to be in the same 
position as if that prior call had never been made. 

But that is a mere question of quieting and perfecting the 
purchaser's title, and it does not appear to me to affect the 
question of what it is that he purchases. Now what is it that 
he purchases ? Upon this certificate there can be no doubt what 
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it is that he parchaBes — namely, he purchases a 5«. share on which 
89. 4d. only has been paid up ; and, therefore, the holder of that 
share under the Act of Parliament and the previous articles 
(articles 4 and 6, I think, are the articles) in Table A will be 
liable to pay the extra Is. 8d. Whether the company could make 
such a contract to relieve him from the payment of that Is. 8d. is, 
I think, hardly doubtful. They could not do so unless they are 
expressly authorised. Now there is nothing in section 22, as I read 
it, which authorises the company to relieve him from the payment 
of that Vs. Sd. Therefore the result is this, that the purchaser 
purchases the share tctUs qiudis — ^that is to say, a share upon which 
^s. 4d. only has been paid up. He is relieved from any liability 
under the previous demand or call which has been ma^e by the 
company, and from any consequences of not complying with that 
call, but the holder of it is subject to any call which the company 
may properly make. He holds his share in the same position, in 
all respects, as if those previous calls had never been made by the 
company, and with this consequence, that the company qiu>ad 
these particular shares (I am speaking only of the forfeited shares 
which are the subject of the purchase) is at liberty to make another 
call, calling up the money over again. Therefore I think that the 
order appealed from should be confirmed. 

Lord Jambs of Hereford : When I first read the papers in this 
case I confess I shared the doubt to which my noble and learned 
friend Lord Davey has referred as having been entertained by 
him ; but as the case proceeded it seemed to me that the result 
which has now been stated by my noble and learned friend was 
perfectly accurate. 

The question is really contained in the last words which my noble 
and learned friend has just uttered. It was contended at the Bar, 
as I understand, that the company had no power to make a second 
call on the shares which had been forfeited. It seems to me that 
it is in that statement that the fallacy lies. 

I can see no reason why, when the shares have been forfeited and 
no call has been received on them, the power of the company should 
be taken away, and that it should be prevented from obtaining the 
amount that may be necessary to put it in funds for carrying on 
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the business of the company by making a second call. The non- 
payment of a call cannot be equivalent to the receipt of it in any 
shape or form. That being so, there is nothing injurious to the 
public interest and contrary to equities existing between the parties 
that this call should be made and enforced against the present 
appellants. 

Lord BoBBBTSON : I entirely agree. 

Lord Ln^DLBY : I am of the same opinion. I am not surprised 
at this certificate being construed in different ways by different 
people; but in order to understand it one must understand the 
subject-matter to which it relates. It is said that a forfeited share 
is like a table or a chair or any other property which the company 
has at its disposal. It is nothing of the sort. A forfeited share 
which is either sold or reissued or parted with, with a view of 
future use, is a share in the company which involves a great deal. 

But the short answer to the appellants' case appears to me to be 
this: Nobody who knows anything at all about companies and 
shares and the forms of documents which lire in use in business 
would dream of taking this certificate as a certificate for a fully 
paid-up share. It is nothing of the sort; it tells you it is nothing 
of the sort ; it tells you how much is paid ; it tells you what is not 
paid ; and then it goes on to say that the person who takes this is 
to be discharged from liability for all calls, which means that there 
is to be no liability on this share ; he is not to be liable for the 
10 per cent. ; that call, so far as he is concerned, does not affect 
him ; but it tells him, in language which I do not say is so plain 
that it cannot be misunderstood, because evidently it has been 
misunderstood, that he has become the holder of a share not paid 
up in full. Now what is the liability of the man who takes that ? 
It is to pay calls as and when they are made. 

Then it is said, ''You cannot make two calls." If you look at 
article 4 you will see that the appellants are asking the House to 
put a construction upon it which has never yet been put on it, so 
far as I know, and which would not work in practice at all. What 
would be the result if, under a certificate of this kind or proceedings 
of this sort, the company were endeavouring to raise more than five 
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shillings per share, I do not know, but that point has not arisen. 
I can conceive that there might be difficulties then; but, as I 
understand it, they have given credit to the appellants for the 
money they have actually got from the previous call, and, therefore, 
this point does not arise. They are not attempting by this machinery 
to raise more money per share than they were by the Act authorised 
to raise. 

I have no doubt myself that the decision is quite right, and that 
this appeal ought to be dismissed. 

Appeal dismissed. 

Solicitors : Dale, Netwian <t Hood, for the Appellants. 

Sanderson, Adkin, Lee dEddis, for the Respondents. 
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BAILY V. BRITISH EQUITABLE ASSUEANCE CO. 

1904, Febmury 5, 6, 10. C. A. Vauohan Williams, Stibling, and 

Cozbns-Habdy, L.JJ. 

Company — Life Assurance — Participating Policy-holders — Rights of Policy-holders 
to Profits — Power of Company to Alter hy New Articles — Companies Act, 1862, 
M. 50 and 209 — Companies {Memorandum of Association) Act, 1890, s, 1. 

A life asstiranoe company constituted by a deed of settlement with 
byelaws, and originally registered under the Joint-Stock Companies 
Begistration Act, 1844, cannot, when registering itself as a limited 
company under the Companies Acts, 1862 to 1900, make articles altering 
the provisions of its byelaws in such manner as to change the contractual 
rights of the holders of participating policies of the company acquired under 
the byelaws. 

The power which a company has under section 50 of the Companies Act, 
1862, of altering its articles by special resolution, though it enables it to 
alter to some extent the rights of shareholders in respect of their shares, does 
not enable it to alter contracts between the company and outsiders, or 
contracts between the company and shareholders otherwise than in respect 
to their shares. 

Allen V. Gold Reefs of West Africa (1) distinguished. 

Observations of Byknb, J., in Punt v. Symons & Co, (2) on this 
point disapproved. 

This was an appeal from decision of Kekbwich, J. 

The action was brought by a participating policy-holder in the 
defendant company, on behalf of himself and all other the partici- 
pating policy-holders, claiming a declaration that the company 
was not entitled to pay, apply, or dispose of any profits arising 
from the mutual and participating branch of its business, either in 
the formation of a reserve fund, or to shareholders, or otherwise 
than by distributing the same amongst the holders of participating 
policies, or in accordance with the company's byelaws, and an 
injunction to restrain the company from paying or applying any 
such profits contrary to that declaration. 

The defendant company was constituted by a deed of settlement 
dated 15 July, 1854, for the purpose of carrying on the business of 
a life and fire assurance and of an annuity endowment reversionary 
interest and loan association. It was registered under the Joint* 
Stock Companies Begistration Act, 1844 (7 & 8 Vict. c. 110), and 

(1) [1893] 2 Ch. 311 ; 62 L. J. Ch. 501 ; 68 L. T. 846 ; 41 W. B. 648 ; 3 E. 
471. 

(2) 10 Manson, 415 ; [1903] 2 Ch. 506, 514 ; 72 L. J. Ch. 768, 772 ; 89 L. T. 
525: 52 W. B. 41. 
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was afterwards registered under the provisions of section 209 of 
the Companies Act, 1862, as an unlimited company. Under clause 9 
of the deed of settlement, the profits of the company were to be 
ascertained and divided in manner to be directed by a byelaw or 
byelaws. By clause 24 power was given to the company at 
extraordinary general meetings to make byelaws ; and by clause 56 
it was provided that any of the provisions of the deed of settlement 
and any byelaw of the company might be altered, repealed, or 
suspended by a byelaw or byelaws, but not otherwise. The company 
made byelaws from time to time. Those passed on 6 December,. 
1854, provided : '' (2) That in the beginning of January and July 
in each year a calculation dhall be made of interest upon the 
amount paid up in respect of each share in the company at the rate 
of 7L per cent, per annum up to the next preceding Slst day of 
December and 80th day of June respectively, and such interest shall 
at some time in the months of January and July, to be fixed by the 
directors for that purpose, be payable to the holders of the sharea 
out of the profits of the company only at the company's chief 
offices for the time being, but every shareholder shall be entitled to- 
receive interest only from the time of the actual payment of the 
amount so paid up, notwithstanding the payment by any share- 
holder of interest for the time any call was in arrear. (8) That in 
the month of January in the year 1858 and in every subsequent 
third year a general valuation and calculation shall be made of the 
whole assets and liabilities of the company, and, after carrying 
forward such portions (if any) of the expenses of establishing the 
company as the directors shall consider equitable, the net profits of 
the company's business shall be ascertained by the actuary under 
the direction of the board of directors. (4) That in the month of 
January in the respective years last aforesaid a calculation shall be 
made by the actuary of the profits that have arisen in the depart- 
ments of business in which the assured are to be entitled to 
participate in profits, and in such calculation a fair proportion of 
the interest hereinbefore directed to be paid and of the other 
expenses of the company shall be charged upon such last-mentioned 
departments, and the profits so ascertained to have arisen from the 
said last-mentioned departments of business shall be set apart and 
divided amongst the policy-holders in such departments by the 
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actaary under the superintendence of the directors, and the 
remainder of the profits of the company shall be divided amongst 
the shareholders according to the amount of shares held by each, 
and be paid to them along with the next half-yearly dividend." 

By byelaws passed on 15 November, 1898, it was provided that 
there should be a quinquennial valuation and ascertainment of 
profits and a quinquennial division of profits, instead of a triennial 
valuation and division, as provided by the byelaws of 1854. 

From 1862 until after the date of the plaintiff's policies the 
company issued prospectuses inviting the public to become policy- 
holders in the company upon the terms therein stated. These 
prospectuses contained, amongst others, the following statements : 

" The British Equitable Assurance Company affords the public 
advantages unattainable elsewhere. ... 1. Mutual Life Assurance 
Department. — In ordinary mutual societies the public sustain the 
following disadvantages, which are here avoided : (1) Each assurer 
in such societies is personally liable for the entire engagements of 
the society. (2) The policy-holder in such societies loses a large 
portion of his profits to form a reserve fund, which is, in fact, so 
much property taken from his family and put into the pockets of 
foreign parties* (8) The frequent alterations of the constitution of 
such societies involve considerable risk to the policy-holders. In 
the British Equitable Assurance Company these defects are avoided. 
(1) Complete security is given to every policy-holder, absolutely 
without responsibility. (2) The current expenses of working the 
company are assessed rateably on the premiums received in the 
mutual life assurance department and the general premiums, and 
the entire profits made by the company in the mutual department, 
after deducting the expenses, are divided among the policy-holders 
without any deduction for a reserve fund. The policy-holders are 
thus placed in as good a position the moment they enter the 
company as if they had been ten years in most other societies. The 
profits are divided every three years." 

In January, 1886, the plaintiff, having seen the prospectus of the 
company and relying upon the statements therein contained, and 
on the faith of them, applied to the company to insure his life in 
the two sums of 4001. and 850Z. The statements above referred to 
were printed on the back of the form of proposal which he signed, 
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and formed the basis of his application. The application was to 
insure a sum payable at death under Table A in company's pros- 
pectus, a table which gave the '* annual premiums to assure a sum 
of money at death with profits in addition/' at the foot of which 
was the statement *' The entire profits divided triennially." 

The company issued to the plaintiff two policies under the seal 
of the company for 400Z. and 850Z. respectively, both dated 
30 January, 1886. By these two policies the company covenanted 
with the plaintiff, after the expiration of one calendar month after 
satisfactory proof of his death, to pay to his executors or adminis- 
trators the respective sums of 400L and S50Z., '' and all such other 
sums (if any) as the said company by their directors may have 
ordered to be added to such amount by way of bonus or otherwise, 
according to their practice for the time being." These policies 
were in the common form then used by the company in like cases. 
The plaintiff had paid all the premiums necessary for keeping 
these two policies on foot, and complied with the conditions thereof. 

The company was on 4 July, 1908, registered as a limited 
company under the Companies Acts, 1862 to 1900, with a memo- 
randum and articles of association in the place of the deed of 
settlement. The memorandum and articles had been approved by 
special resolutions of the company, and a petition for confirmation 
by the Court under the Companies (Memorandum of Association) 
Act, 1890 (58 & 64 Vict. c. 62), was pending. The plaintiff 
alleged that by the proposed articles it was intended to alter the 
existing system of profit-sharing by the plaintiff and other partici- 
pating policy-holders, and to deprive them of part of the rights 
theretofore enjoyed by them; that the purport of the proposed 
articles was that 51. per cent, of the profits of the company's 
business, including the profits arising from the departments of 
business in which the assured were entitled to participate in profits, 
would be set aside to form a reserve fund until such fund amounted 
to 37,500Z. ; that a fixed annual dividend of 2«. &d. per share 
should be paid to the shareholders out of the profits of the com- 
pany, and there should be carried to the credit of the shareholders' 
profits account a bonus equal to 52. per cent, of the divisible profits 
of the life assurance branch of the company's business ; and that 
subject thereto, unless and until otherwise determined by the 
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company in general meeting, the divisible profits of the whole of 
the company's business should be carried to the credit of the life 
assurance branch and to such fund thereof as the directors should 
determine ; that this scheme if carried into effect would deprive 
the participating policy-holders of 10 per cent, until the reserve 
fond so to be formed amounted to 87,500Z., and after that of 5 per 
cent, of the profits which, under the former scheme, would have 
been paid to them, and would enable the directors to divert the 
whole or any part of the profits to some other fond ; and that the 
proposed scheme was contrary to the terms on which the partici- 
pating policy-holders effected their assurances, and to the state- 
ments contained in the prospectus, and was a breach of the 
contract contained in and forming the basis of the said policies. 

The defendant company alleged that the plaintiff had knowledge 
or notice of the constitution of the company and of its rules and 
regulations, which included power from time to time to make altera- 
tions and amendments thereof by means of byelaws, and that the 
proposed alteration in the method of distributing the profits was a 
fair and businesslike modification thereof carried out in manner 
permitted by the constitution of the company, and it would be for 
the benefit of all persons interested in the company. 

Ebkewigh, J., after expressing the opinion that the defendant 
company were acting in good faith, said that the representation in 
the prospectus must be regarded as part of the contract with the 
participating policy-holders, and, in his opinion, there was a con- 
tract that there should be no reserve fund, but that the whole of 
the profits, less a deduction for expenses, should be divisible 
amongst the policy-holders, and he made a declaration that the 
company ought to continue to distribute the entire profits 
accordingly. 

The company appealed. 

Warrington, K.C., and Whinney, for the appellants : 

The question depends upon the contract between the company 
and the participating policy-holders, and that is contained in the 
prospectus and the several policies, and it is clear from that that 
the policy-holders are only to have such share of profits as the 
directors think fit, according to the practice of the company at the 
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time being. There is nothing in the contract to prevent the com- 
pany doing what is proposed. If a contract is silent on any subject 
there may be a collateral contract in a separate document dealing 
with it ; but here the contract is not silent, so no collateral con- 
tract can be introduced. That would be varying the terms of a 
formal contract. Erskine v. Adeane [1878] (8) was a different case. 
That was a case of a lease executed on the faith of a separate 
agreement, and the decision can be supported on that ground. 

The defendants are a company which can only contract in a 
particular way. Their business is to grant policies, and they can 
only do so in a particular way under seal. They have no authority 
under their deed of settlement to make collateral agreements 
varying their policies. They cannot make a contract in that way. 

The policy-holders had notice of the byelaws, and that they might 
possibly be altered to their prejudice : AUen v. Oold Reefs of West 
Africa [1900] (1) and Pepe v. City and Svhurban Permanent Building 
Society [1898] (4). Those were cases of shareholders, but the 
principle is the same as between the company and an outsider : 
Punt V. Symons dc Co. [1908] (2). 

P. 0. Laurence, K.C., and Gatey, for the plaintiff: 

The company can alter their regulations to a certain extent. 
That is conceded; but they cannot take profits from the partici- 
pating policy-holders and put them into the general funds of the 
shareholders. This reserve fund is, in effect, to become capital. 
The participating policy-holders pay higher premiums than other 
policy-holders. That must be for some benefits. The prospectus 
shows that the entire profits are to be divided, and a man who 
insures on the faith of that contracts on that footing, and the 
company will not be allowed to go back upon their bargain and 
apply the profits in a different way. 

The cases cited are not adverse to the plaintiff's contention. 
They only show that a company under the Companies Act, 1862, 
cannot contract not to alter its articles having regard to section 60 
of the Act. This company is not regulated under that Act, but 

(3) L. E. 8 Oh. 756, 764 ; 42 L. J. Ch. 395, 835 ; 29 L. T. 234 ; 21 W. E. 
802. 

(4) [1900] 3 Ch. 656; 69 L. J. Ch, 266; 82 L. T. 210; 48 W. E. 452. 
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under a deed of settlement, and there is no such statutory provision 
with regard to companies like this. They can, if they like, put an 
end to their settlement and have articles ; but that is a different 
matter, and the power cannot be exercised so as to alter contracts 
already entered into. 

IVarrington, K.C., in reply: 

The effect of registration under section 209 of the Companies 
Act, 1862, was to import the provisions of that Act, including 
sections 50 and 51, into the constitution of this company. The 
deed of settlement became its memorandum and articles of associa- 
tion, and the company has power to alter so much of it as is in the 
nature of articles, though not that part which is in the nature of a 
memorandum : In re European Assurance Society, Ramsay's 
Case [1876] (6). 

A participating policy-holder, though he may not be a partner 
80 as to be liable to creditors, is in a sense a member of the 
company : In re English and Irish Church and University Assurance 
Society (No. 2) [1868] (6). 

P. 0. Laurence^ K.C. : 

A participating policy-holder is as regards the company in a 
position analogous to that of a contingent creditor against the estate 
of a deceased person, and he can interfere to prevent the dissipation 
of the assets liable to his claim : Reams v. Leaf [1864] (7). Under 
the contract in the present case the policy-holders are in no sense 
partners. It is expressly stated in the prospectus that they are to 
be under no responsibility for the engagements of the society. 

[Vaughan Williams, L.J., referred to Steamship Co. " Norden " 
V. Dempsey [1876] (8). 

[It was agreed between the parties that the question upon which 
the decision of the Court was desired was whether, having regard 

(6) 3 Ch. D. 388 ; 46 L. J. Ch. 411 ; 35 L. T. 664; 26 W. E. 279. 

(6) 1 H. & M. 86; 8 L. T. 724; 11 W. E. 681. 

(7) 1 H. & M. 681, 708 ; 10 L. T. 185 ; 12 W. E. 462. 

(8) 1 C. P. D. 664, 662 ; 46 L. J. 0. P. 764, 769 ; 24 W. E. 984. 
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to the contractaal relations between the company and the partici- 
pating policy-holders, the company were at liberty to alter the 
provisions of byelaw 4 of the byelaws of 1854 in such a manner 
as to alter the rights of those policy-holders under the byelaw.] 

Cur. adv. wit. 
February 10. 

Gozens-Habdy, L.J., read the following judgment of the Court: 
This is an appeal from the judgment of Mr. Justice Kekewigh, who 
has in effect held that the profits attributable to the participating 
policy branch of the company's business, after certain undisputed 
deductions, ought to continue to be paid to the holders of partici- 
pating policies, and ought not to be applied to the creation of a 
reserve fund or for any other purpose. 

The defendant company was originally constituted under a deed 
of settlement of 1854. [His Lordship referred to clauses 9 and 56 
of the deed of settlement, and read byelaws 2, 8, and 4 of the 
byelaws of 1854, and continued :] These byelaws, so far as material 
for the present purpose, were in force in 1886, when the plaintiff 
effected two policies in the mutual or participating branch of the 
defendant company. It is admitted that the plaintiff relied upon 
the statements contained in a prospectus issued by the company in 
which the special advantages of the mutual or participating policies 
are set forth in emphatic language — for example, whereas in 
ordinary mutual societies the policy-holder loses a large portion of 
his profits to form a reserve fund, the entire profits in the defen- 
dants' mutual department are divided among the policy-holders 
without any deduction for a reserve fund. The proposal, which 
was not before Mr. Justice Eekewigh, but which has been admitted 
in evidence before us, shows that it was for a sum '' payable at 
death under Table A." This language is intelligible by reference 
to the prospectus (page 16), which prints Table A with the following 
words at its head : '' Annual premiums to assure a sum of money 
at death with profits in addition," and the following words at its 
foot: **The entire profits divided triennially." The premium 
payable in respect of a participating policy is of course higher than 
in respect of a non-participating policy. One of the questions in 
the proposal, applicable only to policies in the mutual department, 
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was as follows : " XI. — ^Are any profits which may be declared to 
be appropriated by way of addition to the policy, or reduction from 
the f utare premiams, or making the policy payable during lifetime? " 
to which the plaintiff answered : '' By way of addition." This 
proposal was accepted by the company. The actual policy as 
issued contained a covenant by the company to pay the full sum 
assured, '' and all such other sums (if any) as the said company by 
their directors may have ordered to be added to such amount by 
way of bonus or otherwise, according to their practice for the time 
being." The indorsed conditions mention the deed of settlement 
and the byelaws and the documents addressed to the company, 
which would include the proposal ; but the words I have read are 
the only words in the policy itself expressly mentioning profits. 

It has been agreed that the only question upon which our judg- 
ment is desired is this — whether, having regard to the contractual 
relations between the company and the participating policy-holders, 
the company are at liberty to alter the provisions of byelaw 4 of 
1854 in such manner as to alter the rights of those policy-holders 
to profits. This being so, it is not necessary to consider whether, 
apart from such agreement or admission, there would be any real 
difficulty in bo far connecting the plaintiff's policy with the byelaws 
and with the prospectus as to identify it with the participating 
policy described in the prospectus. It must be assumed, therefore, 
that byelaw No. 4 was originally applicable to this policy. Now, 
under this byelaw it is for the directors, with the assistance of the 
actuary, to ascertain what (if any) are the profits of the partici- 
pating branch, but the amount so ascertained " shall be set apart 
and divided amongst the policy-holders " in that department. The 
directors have no power under the byelaw to apply any portion of 
those ascertained profits to the formation of a reserve fund or to 
the relief of the shareholders. 

It is, however, contended that as the company was registered 
under section 209 of the Companies Act, 1862, it thereby acquired 
power by special resolution to alter all or any of the provisions of 
the deed of settlement, not being in the nature of a memorandum 
of association, and all or any of the byelaws, and that the plaintiff 
is seeking to restrain the company from altering byelaw No. 4 in 
exercise of this statutory power. And it is said that, apart from 

M. — VOL. XI. 12 
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the statute, the deed of settlement itself contamed a power to alter 
the byelaw, of which power the plaintiff had notice. I cannot 
assent to this argument. As between the members of a company 
and the company, no doubt this proposition is to some extent true. 
The rights of a shareholder in respect of his shares, except so far 
as they may be protected by the memorandum of association, are 
by statute made liable to be altered by special resolution : Allen v. 
Oold Reefs of West Africa (2). But the case of a contract between 
an outsider and the company is entirely different, and even a 
shareholder must be regarded as an outsider in so far as he con- 
tracts with the company otherwise than in respect of his shares. 
It would be dangerous to hold that in a contract of loan or a con- 
tract of service or a contract of insurance validly entered into by a 
company there is any greater power of variation of the rights and 
liabilities of the parties than would exist if, instead of the company, 
the contracting party had been an individual. A company cannot, 
by altering its articles, justify a breach of contract. 

But it is further contended that by the terms of the policy the 
company are only bound to pay such profits as the directors, 
''according to their practice for the time being," may order to be 
added, and that the directors may regulate their practice by 
reference to a special resolution creating a reserve fund. This 
argument really involves the proposition that it is competent to the 
directors to change a participating policy into a non-participating 
policy. The word "practice" cannot have such a wide meaning. 
It cannot justify an alteration of rights or the diversion of any part 
of the profits from the participating policy-holders. In the present 
case there was a contract for value between the plaintiff and the 
company relating to the future profits of a particular branch of the 
company's business, and the company ought not to be allowed, by 
special resolution or otherwise, to break that contract. The appeal 
must be dismissed. 

Appeal dismissed. 

Solicitors : Henry Gover d Son, for both Parties. 
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SMITH V. LAW GUAEANTEE AND TEUST 

SOCIETY. 

1903, July 23, 29, 30 ; November 5. 1904, Fehnianj 12. Byrne, J. 

Compant/ — Debentures — Realisation of Security — Payment on Account of Principal 

and Interest — Income Tax, 

A company's debenture trust deed provided that money arising from 
realisation of securities should be applied in payment, first, of arrears of 
interest on debentures, and, secondly, of principal, and the surplus paid to the 
company. By judgment in a debenture-holders' action it was declared that 
the trusts of the deed ought to be carried into effect, and the usual inquiries 
were directed. Under orders in the action payment was authorised and 
made of dividends on account of arrears of interest tp a date found by the 
chief clerk's certificate, and of income tax. Under subsequent orders pay- 
ment was authorised of dividends on account generally of what was due ou 
the debentures. Realisation was almost completed, and the past payments 
made " on account generally," together with any further sum which might 
be available, if applied solely in discharge of the principal due under the 
debentures, would not be sufficient to pay the principal in full. The Crown 
claimed income tax on all payments on account generally : 

Held, that payments on account generally ought to be attributed, at the 
debenture-holders' option, to principal or interest, and income tax paid 
only on so much as should be attributed to interest. 

Summons. 

By a trust deed dated 29 June, 1892, and made between the 
Jarvis Conklin Mortgage Trust Co. (which was an American cor- 
poration) of the one part and the Law Guarantee and Trust Society, 
Limited, of the other part, reciting that the company proposed to 
issue debentures in several series distinguished by letters of the 
alphabet other than A and B, and that the society were willing to 
be trustees for the debenture-holders, a security was created in 
favour of the society upon property of the company to secure the 
principal moneys and interest for which the company should 
become liable under its debentures. 

By this deed provision was made (clause 9) for realisation by the 
trustees in case of default by the company in payment of the prin- 
cipal moneys secured by the debentures, or of interest thereon ; 
and by clause 11 it was provided that '' the trustees shall hold the 
money to arise under clause 9 from the securities appropriated for 
each series of the debentures upon trust thereout in the first place 
to pay or retain the costs and expenses incurred in or about the 

12 2 



180 SMITH V. LAW GUARANTEE, &c., SOCIETY. [Mansox, 

execution of the trusts hereof, including their own remuneration, 
and to apply the residue of such moneys first in or towards payment 
of all arrears of interest remaining unpaid on the debentures of 
such series ; secondly in or towards payment to the debenture- 
holders of such series paii passu in proportion to the debentures of 
such series held by them respectively and without any preference 
or priority on account of priority of issue or otherwise howsoever 
of all principal moneys due on such debentures, and that whether 
the same principal moneys shall or shall not then be payable 
according to the tenor of the same debentures ; and thirdly to pay 
the surplus of such moneys to the company or its assigns." 

Clause 13 provided that upon any payment under clause 11 to 
the registered holder of a debenture on account of the principal 
moneys or interest thereby secured the trustees should be entitled 
to require the production of any debentures in respect of which 
they were making payment, and should in the event of production 
cause a memorandum of the amount and date of payment to be 
indorsed thereon ; but the receipt of the registered holder of each 
of the debentures or, in case of joint-holders, of any one of 
the registered joint-holders as regarded principal money, and the 
delivery to the trustees of interest coupons as regarded interest, 
should be a good discharge to the trustees, who should be entitled 
in their discretion to dispense with production of the debenture 
upon a proper indemnity being given, but not to dispense with 
production of the coupons. 

By clause 14 the company undertook to pay the principal moneys 
and interest secured by the debentures in accordance with the 
tenor thereof. 

In 1893 this action, which was a debenture-holders' action, was 
brought on behalf of the holders of a ''C" series of debentures issued 
by the company ; and by judgment in the action dated 8 December, 
1893 (the society undertaking until further order not to part with 
or dispose of, without the leave of the Court, any of the securities 
in their hands in England, or which should thereafter come to 
their hands in England, comprised in the trust deed), it was 
declared that the mortgage debentures of the series ^' C '' consti- 
tuted a first charge upon all property and effects comprised in the 
deed, and that the trusts of the deed ought to be performed and 
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carried into execution ; and accounts and inquiries usual in a deben- 
ture-holders' action were directed, the first being an account of what 
was due for principal and interest to the holders of the '' G " series. 

By an order dated 6 August, 1894, it was ordered that the 
society should be at liberty to pay 2 per cent, on the amount of 
the debentures of the '' C " series on account of interest in arrear. 

By an order of 2 April, 1895, it was ordered that the society 
should, out of the funds in their hands to the credit of income, 
pay on account of arrears of interest due a further dividend of 2 per 
cent, on the capital amount of the debentures, and that the 
trustees should be at liberty to pay the income tax thereon, and on 
the payment under the order of 6 August, 1894. 

These orders were duly acted upon, and payments made 
accordingly. 

By the chief clerk's certificate filed on 24 April, 1895, it was 
found that there was due to the holders of the '' C " debentures the 
sum of 123,000Z. for principal and a sum of 8,702Z. 6«. 5(2. for 
interest, calculated up to 1 October, 1894. That date was the last 
half-yearly date, prior to the making of the certificate, for payment 
of interest under the debentures. The schedule to the certificate 
showed the names of the then holders of the debentures, and the 
amounts respectively due to them for principal and interest to the 
same date. 

In pursuance of an order of 14 June, 1895, a further sum was 
paid on account of interest, income tax being duly deducted and 
paid by the society. 

On 15 June, 1896, upon a summons taken out by the plaintiff 
which came before the Judge in Chambers personally, an order was 
made whereby it was ordered that the society should be at liberty 
out of cash in their hands to pay the balance of interest found due 
to 1 October, 1894, by the chief clerk's certificate, and then out of 
any surplus to pay a dividend of 1 per cent, on account of what 
was due on the debentures. In fact, under that order, the actual 
amount paid in respect of interest appeared to have exceeded (with 
the amounts previously paid) the amount found due. Income tax 
was duly paid on that. 

By an order of 21 July, 1897, it was ordered that the society 
should be at liberty out of cash in hand to pay a dividend of 10 per 
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cent, calculated on the face value of the debentures on account 
generally of what was due on the debentures for principal and 
interest, and having regard to the fact that the registers of the 
company had been removed to New York and were not open to 
inspection, and having regard to the chief clerk's certificate and to 
the notices received by the society of devolution of interest in 
debentures since the certificate, the society were to be at liberty 
to continue to make such payments to the debenture-holders 
mentioned in certain lists therein referred to. 

Further orders were from time to time subsequently made in 
similar terms to that last mentioned, and there had been paid in 
all to the debenture-holders a sum of 104,5502. on account generally 
of principal and interest. These moneys arose from realisation by 
the society from time to time of securities included in the trust 
deed. In April, 1897, there was a dividend paid direct from the 
general assets of the company under an American decree, without 
any express direction as to its application for principal or for 
interest. The realisation had now been completed except to an 
amount which was not likely to exceed 4,000Z., and the society, as 
trustees, had in hand a sum of about 1,900Z. It was estimated 
that the final dividend available for the debenture-holders would 
probably not exceed 5 per cent, calculated on the face value of the 
securities, and it appeared to be certain that if the whole of 
the past payments which had been made generally on account, and 
any further sum available for the debenture-holders, were attri- 
* buted and applied solely in payment of principal, they would be 
insufficient to discharge the whole amount thereof. 

The Inland Bevenue authorities claimed income tax on all pay- 
ments made generally on account of principal and interest, and a 
summons was therefore on 21 March, 1903, taken out by the society 
asking for the direction of the Court as to whether the payments 
made to the holders of the " C " debentures under the order of 
15 June, 1896 (so far as it directed a payment of 1 per cent.), and 
under the orders of and subsequent to 21 July, 1897, and any 
further payments to be made, not exceeding in all the principal 
sums secured by the debentures, were to be treated as payments 
made wholly in respect of capital, or whether any and, if so, what 
parts thereof ought to be treated as payments in respect of interest. 
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and whether any and, if any, what provision ought to be made for 
income tax thereon. 

The Board of Inland Bevenue consented to appear on the 
summons to argue from the point of view that as much as possible 
of the payments ought to be attributed to income, and that income 
tax should be paid out of the remaining funds. 

The summons was adjourned into Court. 

E. Beaumont, for the applicants. 

Levett, K.C., and A. a B. Terrell, for the plaintiff: 

The Crown is not entitled to income tax upon principal. A 
creditor can appropriate as he likes, if nothing is said, on payment 
by the debtor, and there is no appropriation by the debtor. When 
payment is made generally on account of principal and interest it 
is attributable pro rata. 

[Vaiighan Hawkins referred to Bower v. Harris [1841] (1).] 

Coldridge, for a party attending in the same interest : 

Cory Brothers v. Owners of Steamship Mecca [1897] (2) fully 
recognises the creditor's right to appropriate. His intention may 
no doubt be presumed. Here there are two distinct debts — one for 
principal, the other for interest—and there cannot be any doubt 
which way the creditor will appropriate. If he appropriates to 
interest, he endows the Crown ; if to capital, he puts the money in 
his pocket and keeps it. There will not be 20«. in the pound for 
the debenture-holders on their capital ; nor was there in 1896. If 
the debenture-holders' trustees had the power to appropriate, it 
would be a breach of trust on their part to appropriate to the 
detriment of their cestuis que trusU Clause 11 was put in the deed 
for the benefit of the debenture-holders. The debenture trustees 
could not therefore under that clause appropriate to interest. The 
Crown relies on Bower v. Marris (1) as an authority for claiming 
income tax where there is no income. Of course, the claim is not 
put quite so plainly as that. The Crown says that, if the creditors 

(1) Cr. & Ph. 351, 355 ; 10 L. J. Ch. 356, 859. 

(2) [1897] A. C. 286 ; 66 L. J. P. C. 86 ; 76 L. T. 579 ; 45 W. E. 667. 
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get 18«. in the pound, they are to take 16«. for principal and 8«. for 
interest, and the Grown gets income tax on the Ss. The creditor 
has the right to appropriate : Chitty v. Nai$h [1884] (8). There 
is nothing in section 24 of the Customs and Inland Bevenue Act, 
1888, which imposes on a trastee the obligation to appropriate to 
the detriment of the cestui que trust. It does not impose on him 
the obligation of subjecting to a liability money which is subject to 
no liability when it comes into his hands. There are no profits 
and no gains here. No income tax is payable : Foley v. Flet<:her 
[1858] (4). The debenture-holders could, if they had pleased, 
have released the interest. 

[Byrne, J., referred to Secretary of State in Council of India v. 
Scoble [1908] (5).] 

A Debenture-holder in person. 

Vaughan Haiokins^ for the Crown : 

In London County Council v. Attorney-General [1900] (6) Lord 
Macnaghten and Lord Davey go into the history of the Income Tax 
Acts. This money comes from American securities, which have 
not paid income tax. 

[Byrne, J. : Proceeds of sale of American securities remitted to 
these trustees, are in their hands, to be dealt with in a certain 

way.] 

Under the deed the trustees were to apply the money first in 
payment of income, and then in reduction of capital. Counsel for 
a party attending says that, by a sort of retrospective operation, 
the creditor gets out of paying income tax — that there were two 
debts, and he has an election to appropriate. But he has no 
election; the appropriation has been made once for all by the 
trust deed. No one has ever before heard of the principle of 

(3) 2 Dowl. P. C. 611. 

(4) 3 H. & N. 769; 28 L. J. Ex. 100; 7 W. E. 141 ; 5 Jur. (n.s.) 342. 



(6) [1903 

(6) [1901" 

J. P. 227. 



A. C. 299 ; 72 L. J. K. B. 617 ; 89 L. T. 1 ; 51 W. E. 675. 

A. C. 26; 70 L. J. Q. B. 77 ; 83 L. T. 605; 49 W. B. 686; 65 
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election being applied to a payment of interest and capital ; bat if 
there is any election it is made by the deed. In the ordinary case 
of mortgagor and mortgagee the rule is that a general payment 
shall be applied in the first place to sink the interest, before any 
part of the principal is discharged : Fisher on Mortgages (5th ed.), 
pp. 723-4, par. 1514. There could be no holding of the election, 
if it existed, in suspension. The plaintiff's contention is that by 
the orders commencing in 1896 there was a departure from the 
trust deed, which was thus put aside, and there was to be payment 
of interest and principal pro rata. But, if there was a doing away 
with the deed, why stop at a pro rata appropriation and not 
appropriate, as a party attending claims, solely to principal? 
Under section 21 of the Conveyancing and Law of Property Act, 
1881, the money received by a mortgagee exercising the power of 
sale under the Act is to be applied, after payment of costs, charges, 
and expenses, ''secondly, in discharge of the mortgage money, 
interest, and costs, and other money, if any, due under the mort- 
gage.'' It may be that there might be machinery by which the 
debenture-holders as a whole could alter the course of payment 
directed by the deed ; but there is not, in fact, anything of the 
sort here. The class of cases of which Twmer v. NeivpoH [1846] (7) 
is an example have nothing to do with this case. The fact that (he 
ultimate division of the money may be in many different directions 
under various settlements is immaterial. ** When once the thing 
is ascertained as being subject to income tax, it matters not what 
is done with it afterwards ; when once that comes within the grasp 
of the Income Tax Acts it is liable to income tax whatever may 
be its destination or whatever use it may be put to " : Nizavi State 
Railtvay v. Wyait [1890] (8), citing Blake v. Brazilian Railway 
[1884] (9). In re Middleshorough^ dtc, Buildhig Society , Ex parte 
Wythe$ [1885] (10), was rightly decided; there was no obligation 
to account to the Crown. Secretai'y of State in Council of India v. 
Scoble (5) and Foley v. Fletcher (4) are cases only showing that 
when a payment is made for interest income tax is payable, but 

(7) 2 Ph. 14 ; 1 C. P. Cooper, 147. 

(8) 24 a B. D. 648, 654 ; 69 L. J. Q. B. 430, 431, 432 ; 62 L. T. 765. 

(9) Bep. Tax. Gas. vol. 2, part 27, p. 68. 

(10) 63L. T. 492. 
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that when it is for both principal and interest income tax is only 
payable on that which is shown to be interest. The Crown relies 
on Bower v. Mams (1). Lord Cottenham lays down the rule as 
stated in Fisher on Mortgages. The Crown's claim rests on general 
principle and on the special provisions of the trust deed. 

There is a limit of time for making assessments on persons liable 
to income tax, but no limit of time in respect of claims for non- 
payment. Section 68 of the Taxes Management Act, 1880, relates 
purely to assessment. 

Levetty K,C., in reply : 

The Crown does not seem to know what is capital and what is 
income. Income tax is not payable on capital. The Crown is 
trying to do just what it failed to do in Secretary of State in Council 
of India v. Scoble (5). When the chief clerk's certificate was made, 
the capital was as much a debt as the income. 

Of course, when income only is due, a payment goes to pay that 

off. But here, when the action was brought, capital was due to 

the amount of 120,000Z. The Crown says that, if there is a debt of 

1002. and lOZ. interest, and it takes five years to realise, and the 

realisation is only 501., the whole of that is income ! The orders 

were made on account generally of what was due. Bower v; 

Harris (1) rather supports the argument of a party attending that 

the mortgagee can appropriate to what he likes. The provisions 

of clause 11 only apply to a current deed, not when the principal 

is due. A debenture-holder can say to his trustee, '* I choose to 

take capital first " ; and the trustee is bound to obey him, no 

matter what the deed says. The true view under the orders is on 

each occasion to see how much represents income and how much 

capital, and so to take each payment pi'o rata. 

Cur, adv. wit, 
1908, November 5. 

Byrne, J. (after stating the facts) : It is contended on behalf 
of certain of the debenture-holders that, there having been no 
attribution of these past payments to capital or to interest or other- 
wise than as payments on account generally of the amount due, 
they are entitled to elect now to treat all such payments, and also 
any future payments, as being payments on account of principal, 
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in which case there is no income tax payable. On behalf of the 
plaintiff, as representing the general body of debenture-holders, 
it is argued that the past payments ought, in the most hostile 
aspect, to be treated as having been made rateably on account of 
principal and interest from time to time due ; that these have been 
finally made ; and that, if by error or from oversight income tax 
which has not been ought first to have been deducted from so much 
of the payments as represents the rateable proportion attributable 
to interest, things must stand as they are; and that it is now 
competent for the cestiua que trust under the deed to say, ''We 
now elect to receive further payments as and for capital." This 
injures no one. The mortgagors cannot be injured; and, if by 
some chance further assets should be discovered and come in, 
this method of dealing with the fund cannot be worse, and 
may be better, for the mortgagors. For the Inland Bevenue 
the argument, shortly, is that the payments were on account 
generally, and that means on account of principal and interest 
subject to adjustment at a future date. When adjusted, if it 
appears that payments have been made on account of interest, 
income tax ought to be answered out of any balance of trust 
funds, because the Court will, so long as trust property remains 
to be distributed, take care that any adjustment shall be so 
made as to make good any payments which ought properly to 
have been made had circumstances allowed them to have been 
made from time to time as and when they ought to have been ; 
and, further, that, the deed having provided for payment first 
of interest, and a judgment having been given for execution of 
the trusts, every payment must be treated, in the absence of 
other directions, as having been made in accordance with the 
terms of the trust. The trustees, the society, are only con- 
cerned in seeing that they are indemnified against any possible 
claims against them personally on behalf of the Inland Bevenue 
authorities. 

Having considered the various orders made, I have satisfied 
myself that in ordering payment on account of what was due 
generally there was no intention to alter or affect the rights of any 
of the parties, and that, in effect, the matter stands before me in 
the same position in regard to the rights as between mortgagors 
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and mortgagees as though I had now to deal with the whole fund 
for distribution, subject only to this — that I have no jurisdiction in 
this action to direct repayment of anything which has already 
been paid. 

To further clear the ground, I will next express my opinion that 
I cannot accept the argument that I must treat the payments 
already made as having been made rateably on account of principal 
and interest. The Court has not directed that they should be so 
made, either directly or by implication, but simply that they should 
be made on account generally of what was due. Exactly why the 
orders were so made I am unable to say with certainty, but there is 
no difficulty in understanding that there were sufficient reasons, 
and it is enough to point out that there was no certificate of what 
was due for principal and interest brought up to date. It was quite 
possible, so far as appears, that there would ultimately be realised 
enough to pay principal and interest, in which case no question 
would ever arise, and it might have been thought reasonable to give 
time to ascertain whether or not the mortgaged property would prove 
sufficient or insufficient, so that^ if there were any option to take as 
for principal and interest, time might be given to raise the question 
of right to elect. I am unable to accept the argument grounded in 
general terms on the doctrine approved in Cory Brothers v. Owners of 
Steamship Mecca (2), as to the right of appropriation of any payment 
on the part of the creditor to the last moment, where the debtor has 
not, in making the payment, himself appropriated its destination. 
This is a doctrine applicable as between debtor and creditor in the 
absence of express contract ; but in the present case there was an 
express contract that moneys realised should be applied in a par- 
ticular way — namely, in payment first of interest and then of prin- 
cipal. Nor can I say that the trust ceased to be effective ipso facto ^ 
because the estate has turned out insufficient. I agree with the argu- 
ment of counsel for the Crown upon this point. But I accept the 
view which was presented to me on behalf of the plaintiffs that the 
provision in the deed for payment of interest first is one inserted 
obviously for the benefit of the creditors, and one therefore which 
they could waive if they so desired in the absence of opposition 
by the debtors, who in the present case do not oppose, nor is it 
conceivable that they could have any reason for opposing. It has 
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been argued that it is impossible to permit any choice or right of 
election to appropriate to the creditors, because many of the 
debenture-holders may be trustees and would have to distribute 
amongst their own cestuis que timst, having regard to the quality of 
payments made to themselves, whether as for principal or for 
interest. 

I will not pretend that the case is otherwise than complicated and 
difficult ; but, having fully considered it, the matter presents itself 
to me in this way. As between the society and the company it is 
matter of absolute indifference to the mortgagors how the proceeds 
of realisation are disposed of, as they have nothing coming to them 
in any event. If they had any conceivable interest in the matter, 
it would, of course, be in favour of the application of the moneys in 
payment of capital first, contrary to the terms of the deed. As 
between the society holding the proceeds of realisation and their 
cestuis que tiiist, the debenture-holders, the provision may, as I 
conceive, be waived by the cestuis que trust. How the moneys 
ought to be dealt with when received by the debenture-holders is a 
question, if they are trustees, between them and their cestuis qxts 
trust. Moreover, the Court is not executing any trusts as between 
the last-named parties. But, this being an action for the common 
benefit of a number of creditors standing as between themselves 
pari passu as to their rights, no one or more of them could elect to 
receive moneys contrary to the terms of the deed, to the detriment 
of any other of them. It cannot, however, be to the detriment of 
any of them that any other or others of them should receive 
payments as for principal instead of as for interest, because, on 
working out the account, any such payment must work in favour 
of those who desire to be paid strictly in accordance with the deed. 
The society have nothing to do with the question whether or not 
their cestuis que trust are trustees for others; they pay to the 
persons entitled under the deed, in accordance with the trusts of it^ 
or otherwise, at the option of their payees, unless this could work 
injustice to others. 

I think the true solution of the matter, and one which will 
preserve all rights, is this : Let all payments heretofore made by 
the society on account generally be attributed, at the option of the 
payees as between themselves and the society at their election, as 
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payments on account of principal or of interest, all snch sums to be 
deemed to be so attributed without prejudice to any question 
whether or not such payments, or any part or parts thereof, are in 
the hands of the payees to be treated as capital or interest. In case 
any of the debenture-holders, payees, shall elect to have the 
payments to them made, in accordance with the deed, in discharge 
of interest first and then of principal, an account will have to be 
taken, having regard to the election of such of the debenture- 
holders as shall have elected in favour of past receipts being treated 
as capital so to take, of what remains due to the debenture-holders, 
and let any balance now or hereafter to become distributable, 
subject to costs, charges, and proper deductions, be distributed 
accordingly. If, as I should apprehend would be the case, all the 
debenture-holders elect to take their past and future payments as 
for capital, there will probably be no occasion to take any account. 
The Inland Eevenue will then, of course, look for payment from 
the debenture-holders of any income tax properly payable by them 
in respect of moneys, however paid to them, which in their hands 
are distributable as income. I imagine that, haying regard to the 
considerable amounts already paid on account generally, if there be 
trustee debenture-holders they must already have made payments 
for income from which they have deducted income tax. Of course, 
provision will have to be made for payment of income tax upon so 
much, if anything, as is paid to debenture-holders as income. 

I have not referred in detail to the authorities cited, because I 
do not think that any of them really touch the actual point I have 
to decide. If anything that has been paid was in fact interest, 
income tax ought to have been paid or to be provided for ; but, in 
the view I take, none of it was definitely paid as interest. The 
order will require settling carefully, but I think I have sufficiently 
stated the principle on which it must be framed. 

1904, Fehmai^ 12. 

The minutes of the order were settled as follows : *' The Court 
declares that all payments heretofore made by the applicants to 
the holders of debentures of the ' C ' series in the defendant 
company ' on account generally ' of what was due thereon ought to 
be attributed at the option of the holders of the said debentures as 
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between themselves and the applicants as payment on account of 
principal or of interest, and no income tax is payable in respect of 
so much thereof as is attributed to capital ; but this declaration is 
without prejudice to the question whether or not such payments or 
any part or parts thereof ought, in the hands of the persons to 
whom payments have been made, to be treated as capital or 
interest. And in case any of the holders of the said debentures 
shall elect to treat the said payments heretofore made ' on account 
generally ' of what was due on the said debentures as having been 
made in discharge first of interest then due and as to the balance 
in discharge of capital, let an account be taken to ascertain how 
much out of the amounts paid ' on account generally ' as aforesaid 
ought, in accordance with such election, to be treated as having 
been paid in respect of interest, and how much in respect of capital. 
And out of any moneys now or hereafter to become distributable in 
respect of the said debentures whose holders should have so elected, 
let the applicants first pay the income tax payable in respect of the 
amounts found to have been paid in respect of interest as aforesaid. 
And it is ordered that, subject as aforesaid, any moneys now or 
hereafter to become distributable amongst the holders of the said 
debentures of the ' C ' series in the defendant company may be 
paid, at the option of the holders of the debentures as between them- 
selves and the applicants, on account of principal or of interest, 
but so that (inclusive of payments already made on account of 
principal) no more than 20«. in the pound be paid on account of 
principal secured by any of the said debentures ; and income tax 
is to be paid on such part thereof (if any) as shall be payable on 
account of interest." 

Solicitors : Gribble, Oddie, Sinclair dk Johnson, for Applicants. 
W. H. Smith dt Son, for the Plaintiff. 
Bennett dt Chance, for the Party attending. 
Solicitor of Inland Revenue, for the Crown. 
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In re CTJSSONS, LIMITED. 

1904, February 19. Kbkbwich, J. 

Company — Vetidor and Purchaser — Title — Legal Estate — Private Partnership — 
** Company duly Constituted by Law " — Registration — Vesting of Real Estate — 
Companies Act, 1862, Part VII,, ss. 180, 192, IdS—Statufe of Limitations 
— Trustee — Possession — Real Property Limitation Act, 1833, «. 34 — Real 
Property LimitcUion Act, 1874, s, 1. 

In 1887 0. and seven other persons formed a private partnership, and 
immediately afterwards 0. conveyed to the eight partners certain real estate 
to hold unto and to the use of the grantees as part of the joint-stock assets 
of the partnership. Shortly afterwards the business was converted into a 
limited liability company, and the Eegistrar of Joint Stock Companies gave 
a certificate of incorporation as of the date of the formation of the partner- 
ship. There was no deed of conveyance of the property to the incorporated 
company, but in 1891 the company conveyed it by deed to a new company, 
which in 1902 agreed to sell it to a purchaser. Upon the purchaser's 
contention that the legal estate was outstanding in the eight grantees: 

Held, that the partnership was not a *' company duly constituted by law '* 
within the meaning of section 180 of the Companies Act, 1862, so as by 
section 193 of that Act to vest the legal estate in the incorporated company; 
and that the legal estate was therefore left in the grantees or the survivor 
of them in trust for the company. 

But held, that the legal estate in the grantees as such trustees was, in 
view of the undisturbed possession of the new company since 1891, barred 
and extinguished by operation of the Beal Property Limitation Acts, 1833 
and 1874, and that the vendors had therefore shown a good title. 

Kibble V. Fairthortie (1) applied. 

This was a purchaser's snmmons under the Vendor and 
Purchaser Act, 1874, asking for a declaration that her objections 
to the title shown by the vendors had not been sufficiently 
answered. 

By an agreement in writing dated 5 November, 1902, Mrs, M. E. 
Lackenby agreed to purchase from Cussons, Limited, for 1,900/. a 
piece of freehold ground with a factory and other buildings thereon 
at Kingston-upon-HuU. The vendors delivered an abstract of their 
title, which disclosed a conveyance dated 14 July, 1887, by which 
William Cussons conveyed to eight named persons, including 
himself, all and singular the assets specified in a schedule thereto, 
to hold the same unto and to the use of the said eight persons 
as part of the joint-stock assets of a company or partnership 

(1) [1895] 1 Oh. 219; 6-4 L. J. Ch. 184; 71 L. T. 755; 43 W. R 327; 
13 E. 75. 
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constitated by a deed of articles of partnership dated 18 July, 1887, 
and recited in the conveyance. Notice of the partnership was put 
upon the title. 

The title farther disclosed a conveyance of the property dated 
26 February, 1891, from the Hull and East Biding Supply Associa- 
tion, Limited, to the present vendor company, and it appeared 
that the above-mentioned eight persons had converted the business 
into a limited liability company called the Hull and East Biding 
Supply Association, Limited, under the provisions of Part VII. of 
the Companies Act, 1862. A certificate of the Begistrar of Joint- 
Stock Companies dated 27 July, 1887, gave 18 July, 1887, as the 
date of the incorporation. 

Under these circumstances the vendors submitted that no con- 
veyance from the eight persons named in the deed of 14 July, 1887, 
to the intermediate company was necessary on the ground that the 
property had become vested in the incorporated company in 1887 
by virtue of the provisions of the Companies Act, 1862, Part YII.(2)» 



(2) The material sections of the 
Companies Act, 1862, Fftrt Vil., axe 
as follows : 

Section 180: '< With the above ex- 
ceptions, and subject to the foregoing 
regulations, every company existing 
at the time of the commencement of 
this Act, including any company regis- 
tered under the said Joint-Stock Com- 
panies Acts consisting of seven or more 
members, or any company hereafter 
formed in pursuance of any Act of 
Parliament other than this Act, or of 
letters patent, or being a company 
engaged in working mines within and 
subject to the jurisdiction of the 
Stannaries, or being otherwise duly 
constituted by law, and consisting of 
seven or more members, may at any 
time hereafter register itself under this 
Act as an unlimited company, or a 
company limited by shares, or a com- 
pany limited by guarantee; and no 
such registration shall be invalid by 
reason that it has taken place with 
a view to the company being wound 
up." 

M. — VOL. XI. 



Section 192 : " A certificate of incor- 
poration given at any time to any 
company registered in pursuance of 
this part of this Act shall be conclusive 
evidence that all the requisitions herein 
contained in respect of registration 
under this Act have been complied 
with, and that the company is autho- 
rised to be registered under this Act 
as a limited or unlimited company, as 
the case may be, and the date of incor- 
poration mentioned in such certificate 
shall be deemed to be the date at 
which the company is incorporated 
under this Act." 

Section 193: "All such property, real 
and personal, including all interests 
and rights in, to, and out of pro- 
perty, real and personal, and including 
obligations and things in action, as may 
belong to or be vested in the company 
at the date of its registration under 
this Act, shall on registration pass to 
and vest in the company as incor- 
poi*ated under this Act for all the 
estate and interest of the company 
therein." 

18 
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The purchaser, however, contended that the legal estate in the 
property agreed to be sold was not vested in the vendors, but was 
outstanding in the eight partners, and she required their concur- 
rence in the conveyance to her, or that the legal estate out- 
standing in them should be got in by the vendors by independent 
assurance. The vendors refused, and the purchaser thereupon 
took out this summons. 

Upon the hearing of the summons the vendors also submitted 
that if the legal estate was held to be outstanding it was barred 
and extinguished by virtue of the Beal Property Limitation Act, 
1874, in view of the conveyance of 1891. 

Redinan, for the purchaser : 

There is no act of conveyance between the conveyance in 1887 of 
the fee-simple to eight persons in trust for a trading partnership 
and the conveyance in 1891 by a limited liability company. The 
legal estate is consequently outstanding in the grantees of 1887, 
and the vendors have not shown a good title. 

A. Adams, for the vendors : 

A sufficiently good title has been shown, for by virtue of sections 
180 and 198 of the Companies Act, 1862, the property was vested 
in the corporation. In section 180 ''a company otherwise duly 
constituted by law " must mean a company constituted in any 
other legal way, so as to include a large partnership of the kind 
here created by the articles of partnership dated 18 July, 1887, 
and section 192 says that the certificate of the Begistrar shall be 
*' conclusive evidence " that all the requisitions in respect of 
registration have been complied with. This being so, by section 
198 all the property vested in the eight persons who were the 
company at the date of registration passed to and vested in the 
incorporated company ** for all the estate and interest of the company 
therein " : Reg, v. Registrar of Joint-Stock Companies [1891] (8). 

Secondly, if the Court holds that the legal estate is outstanding, 
then, as the vendors have shown a conveyance to them of the 
property more than twelve years ago, such legal estate is barred 

(3) [1891] 2 Q. B. 598; 61 L. J. Q. B. 3; 65 L. T. 392; 39 W E, 708. 
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by statute and extinguished : Eeal Property Limitation Act, 1888, 
8. 84, and Eeal Property Limitation Act, 1874, s. 1, 

[Kbkewich, J. : But the possession of the cestui que trust, whether 
the company or the partnership, is the possession of the trustees, 
and the property must be regarded as still in the trustees.] 

Not so ; for in Kibble v. Fairthorne [1895] (1), which was a case 
of mortgagor and mortgagee, it was held that twelve years' posses- 
sion by the mortgagor barred the mortgagee and extinguished his 
title, although a prior mortgage had been in existence during the 
earlier part of the time ; and that decision can be applied to a case 
of cestui que trust and trustee. Here it is the bare legal estate only 
which is claimed, and the vendors are entitled to the benefit of the 
statute, of which they warned the purchaser before her summons 
was taken out. 

RedmaUy in reply : 

If the vendors claim to rest their title on a possessory title, then 
this must be treated as an open contract, and they must show 
what they cannot show— possession for at least forty years, and 
not twelve years : Jacobs v. ReveU [1900] (4). 

A. Adams: 

In Games v. Bonnor [1884] (5) a possessory title of twelve years 
under the Statute of Limitations was held good. 

Eekewich, J. : In 1887 eight persons, including Gussons, were 
minded to constitute a partnership until then carried on by one 
only, and for that purpose formed themselves into a partnership or 
company, and had articles of association by which it was agreed 
that Gussons and the others should together hold the assets, 
including the property in question, mentioned ia the schedule. 
Then came the deed of conveyance of 14 July, 1887, conveying 
this property to the eight persons, including Gussons, to hold upon 
the trusts therein declared. That seems to me to be a very plain 

(4) [1900] 2 Ch. 858, 869 ; 69 L. J. C?h. 879 ; 83 L. T. 629 ; 49 W. E. 109. 

(5) 54 L. J. Ch. 517 ; 33 W. R. 64. 

18 S 
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conveyanee of the legal estate to the eight persons as trustees for 
the partnership. 

I take it that if two persons are carrying on business and choose 
to have property conveyed to themselves, their heirs and assigns, 
as joint-stock property, the two have the legal estate in the 
property vested in them as joint tenants ; but they hold it upon 
trust for themselves in equity as tenants in common. But this 
means that their conveyance is required to pass the legal estate to 
any one else. That seems to me to be the case here. Now, the 
partnership here was presently turned into a limited liability 
company, and the Begistrar, as the proper officer, has given his 
certificate, which, by virtue of section 192, is conclusive evidence 
of the registration and incorporation of the company. Then it is 
said that by virtue of section 198 this particular property was 
vested in the company. What was the estate and interest of the 
company therein ? It does not seem to me that this property was 
vested in the company except in equity. All that passed by the 
conveyance was a purely equitable interest conferring a right to 
call in the legal estate. 

Then it was argued that the eight persons were the company ; 
and this is true in a sense, as they were registered. But, in my 
opinion, they were quite a different entity ; a number of partners 
and a partnership are quite different things. In my opinion, the 
Companies Act can only vest in the incorporated company what 
was vested in the company applying for registration. Now, the 
legal estate was clearly vested in the eight grantees, and the result 
is that, subject to the further question, which I will at once 
consider, it is outstanding in the survivor of those grantees, or his 
heirs or assigns. 

The other point taken on behalf of the vendors is that the right 
to have the legal estate got in is gone by reason of the Beal 
Property Limitation Act, 1874, which reduced the period from 
twenty years to twelve years. Here twelve years have elapsed 
since the incorporated company have been in possession, and the 
trustees have not interfered as trustees. This seems to me to be 
a new application of the Act, that a person who is a bare trustee 
without duties may lose his trust estate at the end of twelve years 
if he does net interfere. But I do not see why he does not come 
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within the seotion, and I think that this contention on behalf of the 
vendors is right. One can see cases where a trustee might keep 
alive the right that he has by bringing an action of ejectment ; 
but if he allows the cestui que trust to remain in possession the 
statute must run against him, and by virtue of the Act of 1874 and 
the earlier Act the title is gone. I accordingly declare that in this 
case the vendors have made a good title, but there will be no order 
as to costs. 

Solicitors : Dangerfield <t Blythe, agents for George Twell, Hull. 
Woodhouse d Davidson, agents for J, T. Woodhouse, 
Aske d Ferens, Hull. 
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TOWERS V. AFRICAN TUG CO. 

1904, February 29 ; March 1. C- A. Vaughan Williams, 
Stirling, and Cozenb-Habdy, L.JJ. 

Company — Directors — Ultra vires — Payment of Dividends out of Capital — Kiiow- 
ledge of Shareholders — Action for Recoupment by Shareholder on Behalf of 
Self and other Shareholders—Retention by Plaintiff of Share of Dividend at 
Time of Action — Right of Action, 

Directors of a company in March, 1900, paid an interim dividend to the 
shareholders which was in fact a payment out of capital. The payment 
appeared on the balance-sheet presented to the shareholders for the year 
ending 31 July, 1900, and approved by them, and the amount of the 
dividend was in process of being recouped out of the profits of subsequent 
years. In March, 1903, two of the shareholders of the company who had 
received their respective shares of the dividend, with full knowledge of all 
the facts, and still retained them, brought an action on behalf of them- 
selves and other shareholders of the company against the company and the 
directors to make the directors repay the amount of the dividend, on the 
ground that the payment was an ultra vires payment : 

JTe/cf, that the plaintiffs could not, in the circumstances of the case, 
maintain the action. 

Per Vaughan Whjjamb, L.J., and Oozbns-Haedy, L.J. : A share- 
holder who has, with full knowledge of the facts, received part of the 
capital of the company as dividend, cannot maintain an action against the 
directors of the company to make them repay the amount of the dividend, 
on the ground that the payment was ultra inres, while he retains his 
share of the proceeds of the ultra vires act ; and the fact that he brings the 
action in the name of himself and the other shareholders gives him no 
higher right. 

Dictum of Brett, L.J., in In re Exchange Banking Co., Flitcroffs Case(l), 
applied by Oozens-Hardy, L.J. 

Tms was an appeal from a decision of Byrne, J. 

The action was brought by two shareholders in the defendant 
company, Messrs. Towers and Wedlake, on behalf of themselves and 
all other the shareholders of the company other than those who 
were defendants, against the company and two of the directors, 
Messrs. Alexander and Wood, claiming a declaration that a resolu- 
tion for the payment of an interim dividend passed by the defendants 
Alexander and Wood on 20 March, 1900, and the payment of the 
dividend therein referred to, were respectively ultra vires, and that 
the defendants Alexander and Wood were jointly and severally 
liable to make good to the company 127/. lOs., the amount of the 

(1) 21 Oh. D. 519 ; 61 L. J. Oh. 625 ; 52 L. J. Ch. 217 ; 48 L. T. 86 ; 31 
W. E. 174. 
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dividend which was alleged to have been paid oat of capital, and 
judgment against them for payment of such money and interest 
accordingly. 

The company was incorporated in 1896 under the Companies 
Acts, 1862 to 1898. The articles of association provided (article 86) 
that the company in general meeting might declare a dividend to 
be paid to the members according to their rights and interests 
in the profits, and (article 87) that the directors might from 
time to time pay to the members such interim dividends as in their 
opinion the position of the company justified. 

In 1899 the defendants Alexander and Wood and the plaintiff 
Wedlake were the directors of the company, and the plaintiff 
Towers was secretary and manager. Two directors were a quorum. 
On the balance-sheet of the company for 1899, made up to 81 July, 
1899, the end of their financial year, there was a debit balance 
against the company of 766Z. lOa. lid. Between 1 August and 
81 December, 1899, the company had made a profit of about 8002. 
On 20 March, 1900, the defendants Alexander and Wood resolved 
that there should be a payment of a dividend of 6 per cent, to the 
shareholders, amounting to 1272. 10a., and they sent written 
instructions to the secretary to that effect. This dividend was 
paid, and the payment was confirmed at a board meeting held on 
5 July, 1900, at which the plaintiffs Alexander and Wood were 
present as directors and the plaintiff Towers as secretary. The 
plaintiff Wedlake was not present at this meeting, and it was 
alleged in the statement of claim (paragraph 14) that he was never 
consulted as to, or took part in, the declaration or payment of this 
dividend. On the balance-sheet for the year ending 81 July, 1900, 
a profit of 2462. IBs. 4d. was shown. In this balance-sheet there 
was entered on the credit side, under the head of '' Debtors,'' 
'* Overpaid dividends, 86Z. lis. lid.," and ''Dividends not earned, 
127/. 10«." There was also entered " Profit and loss account as at 
81 July, 1899, 756Z. lOs. lid., less profit for year, 245Z. 18b. 4d., 
510Z. 12s. Id:' The auditor on 20 August, 1900, sent to the 
directors of the company with this balance-sheet a letter, in which 
he stated, '' The dividend paid in March last not having been 
earned, I have added the amount and dividends overpaid some time 
ago, which makes the total on the asset side 164Z. Is. lid. I should 
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like to point out that it is illegal to pay dividends unless they are 
earned, and the directors are liable in such cases, as it amounts to 
paying dividends out of capital." This balance-sheet and the 
auditor's report were before the board on 14 September, 1900, and 
they were submitted to the annual general meeting of the company 
held on the same day, and the balance-sheet was adopted. Both 
the plaintiffs were present at the two meetings held on this day. 
In the balance-sheet for the year ending 31 July, 1901, a further 
profit was shown, and in the balance-sheet for the year ending 
81 July, 1902, it was shown that the debit balance had been nearly 
wiped out. 

The action was brought on 20 March, 1908, at which time 
Towers had ceased to be secretary and manager of the company. 
All the other shareholders of the company were, by an order of 
29 June, 1908, at their own request added as defendants to oppose 
the plaintiffs' claim. The defence alleged that the action was in 
fact really only by two shareholders, and not on behalf of any other 
shareholder, that the dividend was paid in good faith, and that the 
plaintiffs were estopped by their own letches and acquiescence from 
putting forward their claims ; and there was a counterclaim, in the 
event of the plaintiffs being declared entitled to relief, for repay- 
ment by them of the dividends received by them respectively on 
their holdings, 15Z. and 17^. 10^., which, as was alleged, they had 
received and had since retained with full knowledge of the facts. 

Bybne, J., on 6 November, 1908, declared that the resolution of 
20 March, 1900, and the payment of dividend therein referred 
to, were respectively uUra vires, and he ordered the defendants 
Alexander and Wood to pay to the company 127Z. 10s., with interest 
At 4 per cent, from 20 March, 1900, but that direction was not to 
be acted upon until after the next general meeting of the company, 
and not then if credit should be taken in the balance-sheet for such 
moneys, and the same could be treated as a payment on account of 
dividend to be declared at such meeting. And on the counterclaim 
he ordered the plaintiffs within fourteen days after the said general 
meeting to repay to the company the amounts of the dividends paid 
to them respectively pursuant to the resolution of 20 March, 1900, 
with interest thereon at 4 per cent, from that date. 

The defendant directors appealed. 



Vol. XI.] TOWERS v. APEICAN TUG CO. 201 

Eve^ K.C.y and Ashton CrosSy for the appellants : 

There are two questions: first, whether the action can be 
maintained at all by these plaintiffs; and secondly, whether 
there is any liability in the directors to repay the dividend. 

As to the first point, a shareholder who has participated in the 
dividend cannot maintain this action, for a person who has ratified 
and participated in an illegal act cannot sue on account of it. The 
plaintiffs here were cognisant of all the facts. The directors are 
entitled to an indemnity from the shareholders to whom the money 
was paid : Moxham v. Gran* [1899] (2). 

[Vauohan Williams, L.J. : The ground of that decision was that 
the directors and shareholders were not joint tort-feasors.] 

The action cannot be maintained by the plaintiffs on behalf of 
all the shareholders: Rmsell v. Wakefield Waterworks Co. [1875] (8). 
The plaintiff Wedlake must be presumed to have known all the 
circumstances of the payment of this dividend: Ramskill v. 
Edwards [1885] (4) ; and Towers actually took part in distributing 
the dividend. 

R. F. Nortofij K.C., and Frank Evans, for the plaintiffs : 

The plaintiff Wedlake was never consulted about the payment of 
this interim dividend, and he did not take any part in it. Towers 
was the secretary of the company, and acted under orders. They 
can as shareholders bring an action on behalf of themselves and 
the other shareholders to get the matter put right. It is not 
necessary that the action should be by the company : Alexander v. 
Automatic Telephone (7o.[1900](5). There is nothing in the circum- 
stances of this case to prevent these plaintiffs from suing. Even 
although the plaintiffs have received part of the dividend which 
was improperly paid, they can maintain an action like this, a 

(2) 6 Manson, 120; [1899] 1 Q. B. 480; 68 L. J. Q. B. 283; 80 L. T. 356; 
47 W. E. 282. On app., 7 Manson, 65; [1900] I Q. B. 88 ; 69 L. J. Q. B. 97 ; 
81 L. T. 431 ; 48 W. E. 130. 

(3) L. E. 20 Eq. 474 ; 44' L. J. Oh. 496 ; 32 L. T. 685 ; 23 W. E. 887. 

(4) 31 Oh. D. 100 ; 55 L. J. Oh. 81 ; 53 L. T. 949 ; 34 W. E. 96. 

(5) [1900] 2 Oh. 56, 72; 69 L. J. Oh. 428, 434; 82 L. T. 400; 48 W. E. 
546. 
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representative action, to make the other directors repay what they 
have improperly distributed as dividend, so that the capital of the 
company may be recouped what has been taken from it — they» 
themselves, of course, being ready to repay the shares of the 
dividend received by them: In re Alexandra Palace Co. [1882] (6) 
and In re Exchange Banking Co,, Flitcrqft's Ca<e[1882](l). 

Yauohan Williams, L.J. : On the whole I think that the plaintiffs 
are not entitled to any relief here. It would not be very satisfactory 
if we had to determine this case ultimately upon the pleadings. I 
quite feel the force of what counsel said as to the allegations in 
paragraph 14 of the statement of claim, that the plaintiff Wedlake 
was never consulted as to, or took part in, the declaration of pay- 
ment of the dividend, and I agree that there is no denial of that 
allegation in the statement of defence ; but it does not seem to me 
that that disposes of the whole case — I mean, it does not dispose of 
the whole of the case, even if the allegation is taken as admitted by 
the defendants, because that allegation is quite consistent with 
Wedlake having received this dividend with full knowledge of all 
the facts. If that is so, the matters alleged in paragraph 14 do 
not in any way negative his incapacity to sue in this action. The 
truth, in all probability, is that, although Wedlake may not have 
been consulted as to the declaration and payment, he was perfectly 
well aware of all that was being done; and that is strongly confirmed 
by the fact that the counterclaim alleges in so many words that the 
plaintiffs took, and have ever since retained, the amount of the 
dividend on their then holdings, with full notice of all the facts 
relating thereto. I believe that that is true, not only because the 
plaintiffs, when they plead to the counterclaim, seem to me, on the 
face of the pleadings, to admit the truth of that, but also because 
when one turns to the minutes — and in particular the minute of 
the meeting of 14 September, 1900, at which Wedlake was present 
— I cannot doubt that he must have been perfectly well aware of 
all the facts connected with the declaration and payment of this 
dividend and the state of accounts at the time. 

In that state of things, what ought to be done? There is no 
doubt that the payment of this interim dividend was an ultra 

(«) 21 Ch. D. 149, 161 ; 51 L. J. Ch. 655, 659; 46 L. T. 730; 30 W. B. 77K 
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vires payment. I start with the assumption that one is bound 
to make, that if you have got an act done by a company \Yhich is 
vUra vires, no confirmation by shareholders— not even by every 
member of the company — can convert that which was rdtra vires 
into something intra vires. It always must be tdtra vires. As is 
pointed out in one or two of the cases, the result of that is that, if 
the company are plaintiffs, no amount of acquiescence or resolutions 
by the shareholders can form an answer to the action by the com- 
pany for the reinstatement of things in the state in which they 
would have been but for the ultra vires act complained of. But, to 
my mind, it is a different thing where the action is brought by a 
shareholder on behalf of himself and other shareholders. I am 
assuming in this case that this was one of those cases in which the 
facts were such that the plaintiffs ought to be able to sue in a 
representative action for the purpose of preventing things being 
done in reference to the company in which they are interested, and 
which might damnify the company by reason of their being ultra 
vires. I assume that an action, not only to prevent, but to remedy 
matters that have been done ultra vires is an action which can be 
brought in the form in which this action is brought ; but, although 
that is so, my own opinion is that such an action has to be brought 
by the plaintiffs personally. It is an action which they cannot 
bring without having an interest. It is an action which a stranger 
could not bring. Under those circumstances, what is it that we 
have to ask ourselves here ? If it be the fact, as I think it is, that 
these plaintiffs knew of all these things which had been done, and 
received the dividends with knowledge of all the facts, and then 
brought this action with the money still really in] their pockets, 
ought they to be allowed to bring this action, which, as I have 
pointed out, is to my mind an action which they can only bring in 
consequence of their personal interest in the matter? I think not. 
I think that an action could not be brought by an individual share- 
holder complaining of a matter which is ultra vires if he himself 
had in his pocket, at the time he brought the action, the proceeds 
of that very ultra vires act. I think, in the same way, that it does 
not alter matters that he says he is suing on behalf of himself and 
others. I think that that which ought to make us say he cannot 
bring the action himself ought equally to make us say that he 
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ought not to be the peg upon which the action is to be hung for 
the benefit of others. 

Assuming that to be so, what answer is sought to be made here ? 
I think that counsel for the respondents put the only logical answer 
that could be put. They were bound to contend that the very 
wrongdoer himself, who had got the proceeds of the wrongdoing 
in his own pocket, might, if the matter was a matter which was 
vltra viresj sue as a plaintiff to have it put right, and bring his 
action against the other shareholders who had benefited by it, and 
compel them to restore the capital which had been wrongfully paid 
out to them. I do not think that is right ; and if that is not right, 
I think that the return of the capital received by the plaintiff in 
the course of the trial of the action does not make things any 
better. Admittedly these dividends were in the pockets of these 
plaintiffs when they brought the action ; and they were still in 
their pockets when the action came to be tried. It is quite true 
that in the course of the trial they said they were prepared to pay 
this money back, that they were content that judgment should go 
against them personally in respect of it ; but I do not think that 
would make an action good which was not otherwise a good action 
in its inception. 

I must say that in this particular case there is a strong inclination 
in my mind not to give the plaintiffs the relief for which they ask, 
because, starting with the fact that capital had been distributed 
in the payment of this interim dividend, that fact had been recog- 
nised by the company and by the shareholders. It appears on the 
face of the balance-sheet, and they were minded to replace this 
capital, and had every prospect of doing so even out of the very 
current year's profits. Under these circumstances this action was 
wholly unnecessary and wholly uncalled for. It seems to me that 
the Court is not bound, when it sees that this idtra vii-es act is in 
course of being put right, and will very shortly be put right, to give 
relief of this sort to plaintiffs who have acquiesced in the wrong, 
and who have got part of the proceeds of the wrong in their pockets. 

Under those circumstances I think this appeal ought to succeed. 

Stirling, L.J. : I also think that this appeal ought to succeed. 
I desire to rest my decision on the particular facts in this case, and 
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to abstain from laying down, so far as possible, any general rule 
on the question whether a shareholder who has been party to the 
payment of a dividend out of capital, or who has taken his dividend 
with knowledge of all the facts, can or cannot come to the 
Court afterwards and complain that the dividend has been paid out 
of capital, and seek to make either the directors, or his fellow-share- 
holders, restore what they have paid or received with notice that 
the dividend had been improperly paid. 

[His Lordship referred to the facts as to the payment of the 
interim dividend of 127Z. 10a., and as to the balance-sheets for the 
years ending 81 July, 1899, and 81 July, 1900.] He continued : 
The balance-sheet of 81 July, 1900, was submitted to the share- 
holders, and was approved by them. Therefore it stands recorded 
on the face of the transactions of the company that a dividend 
had been improperly paid, and in any future dealing, supposing 
it was honest, the debit against the company has to be wiped 
out before any dividend can be properly paid. That being so, 
in July, 1901, a further profit was made, and on 81 July, 1902, 
the debit balance was nearly wiped out, but not enough was 
made to pay a dividend. Then this took place in March, 1908 : 
Towers is dismissed from his office; and thereupon he and 
Wedlake bring this action, and they charge that an ultra vires 
act had been committed, and that the 1272. 10a. which had been 
made and had been lost by the company ought to be brought 
back into the cofifers of the company; and that is the object of 
the action. 

Now, it is proved beyond all contradiction by documents under 
the hand of Towers that he was perfectly well aware of the circum- 
stances in which the dividend was paid. It is true that Wedlake 
was not in the same position, but I think, having regard to the 
admission which he made by not denying the allegation in the 
counterclaim that he received his dividend with full notice of all 
the facts relating thereto, and the fact that he submitted to judg- 
ment against himself on that footing, and also the high probabilities 
of the case, that, inasmuch as he did not choose to go into the box 
and deny it, we ought to assume that he, like his partner. Towers, 
knew the facts under which the dividend was declared and paid» 
The action in form is by the plaintiffs against the company and 
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the other shareholders, and we have here all the shareholders of 
the company. I think this is a form of action which in certain 
circumstances may be maintained. That a shareholder who had 
received a dividend without knowing anything of the illegality of it 
might maintain such an action I do not doubt. Whether he ought 
not to return what he had received in respect of dividend is 
another question, and that might depend upon whether he had 
notice at the time when he took it of the acts complained of. Why 
is it that this form of action is allowed? The proper plaintiff, 
primd fade, where it is sought to bring back the property of the 
company into its own coffers, is the company itself. But there are 
exceptions to that rule, and with respect to the reason for the 
exceptions Sir Gbobge Jessbl, in RusseU v. Wakefield Waterworks 
Co. (8), says this: ''The exceptions depend very much on the 
necessity of the case ; that is, the necessity for the Court doing 
justice." Now this is a case, to begin with, in which no one 
suggests any fraud or dishonesty on the part of the directors or 
any one else. The directors who paid this dividend made a mistake, 
but no one charges anything more than a mistake. Everything 
was perfectly open. The fact of the payment of the dividend was 
disclosed by the balance-sheet of 1900, the first balance-sheet 
which was submitted to the shareholders after the payment of the 
dividend. Further, the subsequent dealings seem to show that the 
company did not intend to overlook the fact that this dividend had 
been improperly paid, and that there was no intention on the part of 
any one to do anything other than that which was right and to 
make good the deficiency in the capital of the company which had 
been created by the payment of that dividend. That seems to me 
to be the result of the subsequent balance-sheets. Moreover, what 
do we find the plaintiffs themselves doing ? They acquiesce in this 
course being taken by the company from 14 September, 1900, when 
they certainly knew of what had been done, down to March, 190B, 
when this action was brought. It does not seem to have ever been 
suggested by any one that an action should be brought by the 
company to recover this deficiency of the capital ; and I think we 
ought to infer that what commended itself to the plaintiffs, as well 
as to the other shareholders, was to go on in the same course as 
before — the company was prosperous ; it was wiping out year by 
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year a great part of the deficiency — ^and ultimately, when the whole 
deficiency, including this deficiency in capital, had been replaced, 
to pay a proper dividend, and not until then. I do not think that 
any necessity has been shown, looking at all the circumstances of 
the case, for the intervention of the Court to compel the payment 
of this small sum — for such it was, really — and, in truth, Mr. 
Justice ByrnE; although he gave a judgment in favour of the 
plaintiffs, was so far from desiring to press that, that he directed 
it not to be enforced, in order to see what might be the result of 
the further trading and whether the deficiency in capital would 
not be wiped out in the ordinary course. 

I think, on the whole, that justice would have been done if this 
action had been dismissed on the ground of the personal conduct of 
the plaintiffs. 

Cozbns-Habdt, L.J. : I am of the same opinion. In my view, 
there is no doubt that the payment of this dividend was an 
illegal payment, because it was a payment out of capital. Nor 
do I think that it can be contested, and it certainly was not 
contested by the appellants, that a transaction of that kind cannot 
be ratified by the shareholders. But, in order to consider 
what is relevant in this case, one must go further. An action in 
respect of or arising out of an tdti'a vires transaction ought pro- 
perly to be brought by the company, but it has been long well 
established that there are cases in which such an action may be 
maintained by a shareholder suing on behalf of himself and all 
other shareholders against the company as defendant. I will not 
pause to consider under what particular circumstances such an 
action may be maintained. I assume that this is one of those 
cases in which such an action may be maintained — I mean in point 
of form ; but I think it is equally clear that the action cannot be 
maintained by a common informer. A plaintiff in an action in this 
form must be a person who is really interested. When you get that 
fact clearly established, it seems to me impossible to avoid taking 
the next step, that all personal exceptions against the individual 
plaintiff must be gone into and considered before relief can be 
granted. I have no intention of going through all the facts again, 
but I think it is clearly proved here, as it is certainly alleged by 
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the coanterclaim, that both the plaintiffs took this dividend with 
full notice of all the facts relating thereto. It is also clear that 
they had the dividend, which they took with full notice that it was 
a payment out of capital, in their pockets at the date when this 
action was commenced. 

Now can a shareholder who has, with full notice of all the 
material facts, received part of the capital of the company by 
way of dividend, and who still retains that money in his pocket, 
maintain an action against the directors who have paid the dividend? 
I think the true answer to that question is, that he cannot. It may 
be that there is no direct authority on the point ; but the dictum of 
Lord Justice Brett in Flitcrqffa Case (1) is really, I think, very 
nearly in point. That was a case of the winding up of the 
company. It was a case where there had been an illegal payment 
of capital, and Lord Justice Brett there says: ''I think that 
there was no ratification at all, because the assent of the share- 
holders was procured by improper accounts, the untruthfulness of 
which the shareholders did not know. But suppose they had known 
it, I think that what was done was a breach of trust which they 
could not ratify. If they had with full knowledge assumed to 
ratify what was done, they could not individually have complained, 
but the shareholders are not the corporation." The view of Lord 
Justice Brett was that shareholders who assumed to ratify could 
not have individually complained ; and it seems to me to follow 
that a shareholder having the money in his pocket, which he knows 
is wrongfully there, ought not to be allowed to complain, and he 
cannot get any greater right of complaint because in form his 
action is an action by himself and all other the shareholders in the 
company. In fact, he must succeed by his own merits, and not by 
the merits of the other shareholders. Whether this action could 
have been maintained by these plaintiffs if, before action brought, 
they had repaid the amounts of the dividend which they had 
received, it is not necessary for us to decide. Speaking for 
myself, I doubt whether that repayment would have sufficed to 
put the plaintiffs in the right. Here, however, nothing of the kind 
happened. There is actually a judgment against the plaintiffs 
upon the counterclaim for payment of these sums. In my view, 
the judgment of the learned Judge in the action ought to be set 
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aside, the judgment on the counterclaim with costs being the 
only part of the order which can stand. 

Vauohan Williamb, L J. : The only part of the order of the Court 
below which stands is that which relates to the counterclaim. The 
defendants to the counterclaim — ^that is, the plaintiffs — will have to 
pay the costs of that, but in the action and on the appeal there will 
be no costs at all on either side. 

Appeal allowed. 

Solicitors: Gibson d Weldon, agents for Hannay d: Hannay^ 

South Shields, for the Appellants. 
Smithj Rundall <t Dods^ agents for H, Wilson Paton, 
Swansea, for the Respondents. 



In re LETHEBT AND CHRISTOPHER, LIMITED, 

JONES'S CASE. 

1904, April 15. Buckley, J. 

Company — Artidea of Association — Shares — Transfer — " Usual Common Form** 
— Omission of Address of Transferor and Denoting Number of Share — 
Materiality — Refusal to Register Transfer, 

Where the articles of association of a company proyide that all transfers of 
shares are to be in the *' usual common form," a transfer will not be deemed to 
have failed to comply with that requirement merely because it omits matters 
which would be contained in a common form, but are wholly immaterial — ^for 
example, the address of the transferor and the denoting number of the share, 
where both of these are well known to the directors. 

Tms was a motion by Edward James Jones that the above 
company by its directors or secretary might be ordered to register 
a transfer, dated 24 March, 1904, of a share numbered 5,998 in 
the capital of the company, from Edith Yioletta Isley to the 
applicant as transferee thereof, and that the register of members of 
the company might be rectified accordingly. 

The company was incorporated on 28 December, 1900, with a 
capital of 6,000Z., divided into 6,000 shares of 12. each. 

The articles of association provided : 

Article 26. *' Subject to the restrictions of these presents any 

M. — ^VOL. XI. 14 
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member may transfer all or any of bis shares but every transfer 
must be in writing and in the usual common form and must be left 
at the office of the company accompanied by the certificate of the 
shares to be transferred and such other evidence (if any) as the 
directors may require to prove the title of the intending transferor." 

Article 28. '' The directors may in their discretion and without 
assigning any reason therefor refuse to register the transfer of any 
share (not being a fully paid-up share) to any person whom they 
shall not approve as transferee. The directors may also refuse to 
register any transfer of shares whether fully paid up or not 
on which the company has a lien or of any shares which the 
holder has agreed with the company to hold for a period not then 
expired." 

The company was a private company, and the whole of the 
shares except those held by the signatories of the memorandum 
who had subscribed for one share each were held by Messrs. H. T. 
Letheby and W. Christopher in equal shares. The signatories of 
the memorandum included the applicant, and also Miss E. Y. Isley, 
who was therein described as of " Dormans Park Hotel, Dormans 
Park, Surrey, Spinster." 

The company had issued debentures to a large amount, secured 
by a trust deed, the trustees of which had very large powers in the 
control of the company. 

By article 79 the applicant was appointed one of the first 
managing directors of the company, but quarrelled with his co- 
directors, with the result that he was dismissed from his office. 
He thereupon brought an action against the company {intei- alia) 
for wrongful dismissal. On 27 January, 1904, the action was 
settled on the following terms : '' Plaintiff's costs to be paid by the 
defendant. Plaintiff to receive 6002. as agreed damages. Plaintiff's 
debentures (standing in the name of his wife) to be taken over at 
par and plaintiff to transfer the 1{. share which he held to the 
company or their nominee." 

In 1904 the applicant purchased from Miss Isley the IZ. share 
for which she had signed the memorandum of association, and the 
share was assigned to him by a transfer dated 24 March, 1904. 
The transfer did not state the address of Miss Isley, nor the denoting 
number of the share transferred. 
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On 29 March, 1904, the applicant wrote to the company a letter 
in the following terms : '' Enclosed herewith please find certificate 
No. 8 for one share in your Co. No. 5998, together with transfer 
duly executed by Miss Edith Y. Isley to myself, and I shall be glad 
to receive a new certificate to myself at your convenience." 

In the certificate which accompanied this letter Miss Isley was 
described as of " Dormans Park, in the county of Surrey.*' 

The directors, acting on counsel's opinion, declined to register 
the transfer, on the ground that it was irregular in not stating the 
address of the transferor and the denoting number of the share 
transferred. 

■ 

Astbury, K.C, and Hohkr, for the applicant : 

The applicant is entitled to have this transfer registered. The 
transfer is in the usual common form. The omission of the trans- 
feror's address and the denoting number of the share is wholly 
immaterial. There was not the least doubt as to the share which 
was intended to be transferred, and the directors knew of the 
transferor's address. Article 28 was never intended to apply to a 
case like the present. 

BeddMj for the company : 

The transfer does not comply with the articles which require 
transfers to be in the usual common form. The present transfer is 
not in that form. It is the universal practice to state in the transfer 
the address of the transferor. This is done in order that the com- 
pany may give notice to the transferor that a transfer of his shares 
has been lodged, and thus prevent possible frauds. Here the 
directors knew that Miss Isley had left the address which appeared 
in the register, and they were not aware of her present address. 

[Astbury, K.G. : I ask leave to amend the notice of motion by 
joining Miss Isley as a co-applicant.] 

Even if that were done the directors would be entitled to refuse 
to register the transfer, as it does not contain the denoting number 
of the share transferred. 

[BucKLBY, J., referred to In re International Contract Co., ImVs 

14 2 



312 In bb LETHEBY akd OHBISTOPHEB, Limitbd, [Mavson, 

Case [1872] (1), and In re Financial Insurance Co., Bishop's Case 
[1869] (2).] 

A transfer which does not state the denoting namber of the share 
is not in the usual common form. 

BucKLBT, J., stated the facts, and continued : Under the articles 
the directors have no power to refuse to register this transfer except 
on certain terms. To give them that power the share must either 
be not fully paid up, or the company must have a lien upon it. 
Neither is here the case. They cannot, therefore, refuse registration 
under article 28. Section 22 of the Companies Act, 1862, makes 
shares freely transferable subject to the regulations. It is impor- 
tant that that free right of transfer should be preserved. With 
that view the Court will look at the regulations, and, unless they 
forbid it, will compel the directors to give effect to the transfer. 
Miss Isley had a right to transfer this share to Jones, provided she 
complied with article 25. All that that required was that the 
transfer should be in writing and in the usual common form. This 
transfer is in writing, and the only suggestion is that it is not in 
the usual common form because it is wanting in two particulars : 
first, that the transferor is not described as of any particular 
address ; and secondly, that the share is not described by any 
denoting number. Miss Isley was a person who subscribed the 
memorandum of association for this one share, and she is there 
described as of ''Dormans Park Hotel, Dormans Park, Surrey » 
Spinster," and she is also described on the register of members 
and in the share certificate as of the same address. With the 
transfer itself the transferee sent the certificate for this share. He 
wrote that he enclosed therewith ''certificate No. 8 for one share in 
your Co. No. 5998, together with transfer duly executed from Miss 
Edith Y. Isley to myself." Therefore he sent with the transfer the 
certificate which contained the transferor's address. There was 
not the smallest doubt who the transferor was, for she only held the 
one share, and she was the person described in the memorandum of 
association and the certificate. 

(1) L. B. 7 Ch. 485 ; 41 L. J. Ok. 664 ; 26 L. T. 487 ; 20 W. R. 430. 

(2) L. B. 7 Cb* 296, M. 
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The next objection is that no denoting number was given on the 
transfer. There again no difficulty arises, for she held no share 
other than the share numbered 5,998, and the certificate of that 
share was sent with the transfer. It is said that by reason of these 
defects the provisions of the articles were not complied with, and 
that the transfer was not in the usual common form. In my judg- 
ment the absence of the address and the number of the share was 
in the circumstances of the case wholly immaterial. In Imrs 
Case (1) it was said by Lord Justice Mellish that the numbers of 
shares were simply directory for the purpose of enabling the title 
of particular persons to be traced, and that if a shareholder put 
wrong numbers in a transfer that would not prevent his shares from 
passing by the transfer. In Bishop's Case (2) Lord Justice Sblwyn 
said that where there was no doubt whatever either of the numbers 
of the shares intended to be assigned or of the intention of the 
assignee to accept the shares, the circumstance of the numbers 
being inserted afterwards was perfectly immaterial. Therefore the 
number of the share is directory only, and if there is no other 
share belonging to the same member it will pass by a transfer 
which does not give the number ; or if a wrong number is given, 
but it is clear that the transferor must have meant to deal with a 
particular share, the absence of the number is ipimaterial. Is a 
transfer not in the usual common form because it omits matters 
which are in common form but which are wholly immaterial ? In 
my judgment it is not. Article 25 means that in everything which 
is material the transfer must be in the usual common form. It 
does not mean that it is bad if the t's are not properly dotted and 
the t's are not properly crossed. Under the circumstances I think 
Jones is entitled to have the transfer registered. I cannot deprive 
him of the advantage which he ha'S obtained by the compromise, 
and I make the order which is asked for. As a matter of form I 
will join Miss Isley as a co-applicant. 

Solicitors \ A.W. Baiilett^ for the Applicant. 
0. H. Danielle for the Company. 
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In re lake GEORGE MINES, LIMITED. 

1904, February 9. Byrne, J. (in Chambers). 

Comjjany — Winding up by Court — Documents containing Information obtained by 
Official Receiver — ^* Property of the Company ^^ — Subsequent Appointment of 
Liquidator — Right to Documents — Companies {Winding-up) RuieSy 1903, Rules 
53 and 144. 

Where, in the case of a company ordered to be wound up by the Court, 
the Official Receiver has, under Rule 53 of the Companies (Winding-up) 
Rules, 1903, obtained information from officers of the company, the notes, 
memoranda, or other documents containing such information are not the 
*' property of the company " within Rule 144 (1) which the Official Receiver 
is boimd to put into the possession of a liquidator subsequently appointed, 
and the information so obtained cannot in the absence of evidence be said 
to be ** information respecting the estate and affairs of the company . . . 
necessary or conduciTe to the due discharge of the duties of the liquidator *' 
within Rule 144 (3), which it is the duty of the Official Beceiver, if so 
requested by the liquidator, to commimicate to such liquidator. 

Sembhy the Court may in its discretion, upon an application supported 
by sufficient evidence, direct the Official Receiver as its officer to produce or 
hand over to the liquidator the documents containing such information. 

The Lake George Mines, Limited, was on 6 February, 1901, 
ordered to be wound up by the Court. Shortly afterwards, in 
accordance Vith the usual practice, the OfScial Beceiver had inter- 
views with directors and ofScers of the company in reference to the 
affairs of the company. 

He had in his custody notes and memoranda of what passed at 
these interviews, and also a number of documents on his private 
file upon which he had based his observations to shareholders and 
creditors of the company and his report to the Court. 

Bobert Warner, who was not one of the OfScial Beceivers, was 
subsequently appointed liquidator, and he commenced an action, in 
the name of the company, against certain of the directors and other 
persons, some of them being persons with whom the OfScial Beceiver 
had had interviews. 

In January, 1904, the liquidator's solicitors wrote to the OfScial 
Beceiver informing him that the trial of the action had been fixed 
for 15 February, 1904, and stating that they had been advised by 
counsel to call upon the OfScial Beceiver to inform them who were 
the ofScers of the company who had attended before him and had 
furnished the information upon which his report and observations 
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were based, what the nature of that information was, and if in 
writing to permit the solicitors to inspect and make copies of the 
same and of any memoranda made by the Official Beceiver's 
department in respect of any information so obtained. 

In reply, the Official Beceiver stated that he had in his possession 
a number of notes and memoranda of interviews with the secretary 
and officers of the company, some of which only were signed ; that 
the same had been made for his personal use, and that it was not 
the practice of his department to use such notes and memoranda 
against defendants in proceedings for misfeasance; and that he 
declined to produce the notes and documents except under an 
express order of the Court after both parties to the action had 
been heard. 

The liquidator thereupon took out this summons for an order 
that the Official Beceiver should hand over to him the original notes 
or memoranda of interviews with the secretary and officers of the 
company, whether signed or not, and any other document or docu- 
ments or papers in the possession of the Official Beceiver relating to 
the company, or in the alternative for an order that the Official 
Beceiver should supply to the liquidator, or his solicitors, copies of 
such notes and memoranda or of other documents and papers. 

The summons was adjourned to Bybne, J., and now came on for 
hearing by him in Chambers. 

The liquidator was represented by his solicitors. 

R. J. Parker y for the Official Beceiver. 

Bybke, J. : This is a very important application. It has been 
argued before me as a matter of principle whether, when, as in this 
case, a liquidator has been appointed in the place of the Official 
Beceiver, the Official Beceiver is bound to hand over or produce to 
the liquidator all documents which have come into his possession 
as Official Beceiver. It is admitted that the documents in respect of 
which this application is made have come into existence and into 
the Official Beceiver's possession whilst he was exercising his powers 
under what is now Bule 68 (2) of the Companies (Winding-up) 
Bules, 1908, which is as follows : " The Official Beceiver may from 
time to time hold personal interviews with every such person for 
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the purpose of investigating the company's affairs, and it shall be 
the daty of every such person to attend on the Official Receiver at 
such time and place as the Official Receiver may appoint and give 
the Official Receiver all information that he may require." From 
the information thus obtained the Official Receiver, acting in that 
capacity, prepares a report for the Court. This information is not 
given on oath, and it has been stated before me that it has never 
been the practice to use the information on misfeasance proceedings, 
although the information has sometimes been made use of in public 
examinations when the person under examination has been asked 
whether he has not previously made an inconsistent statement to 
the Official Receiver. 

The duty of the Official Receiver on the appointment of another 
person as liquidator is pointed out in Rule 144, which provides by 
sub-Rule (1) that '' the Official Receiver shall forthwith put the liqui- 
dator into possession of all property of the company of which the 
Official Receiver may have custody," and by sub-Rule 8 that ** it 
shall be the duty of the Official Receiver, if so requested by the liqui- 
dator, to communicate to the liquidator all such information 
respecting the estate and affairs of the company as may be neces- 
sary or conducive to the due discharge of the duties of the liquidator." 
The documents in the present case are clearly not the property of 
the company within the meaning of Rule 144 (1). They have come 
into the hands of the Official Receiver by virtue of his official 
position as Official Receiver, so that Rule 144 (8) is the only pro- 
vision, if there is any, under which the liquidator could require the 
production of the documents in question. 

No evidence has been adduced in support of the application, and 
I have no materials before me enabling me to say that it is neces- 
sary or conducive to the discharge of the liquidator's duties that he 
should have the information afforded by these documents. In the 
absence of evidence, I cannot say whether this is a case in which 
the Court might in its discretion direct its officer, the Official 
Receiver, to produce or hand over the documents to the liquidator. 
Such a direction might perhaps be given on an application supported 
by sufficient evidence. Another point to which perhaps reference 
should be made is that the person bringing the action may subpoena 
the Official Receiver to attend as a witness at the trial and produce 
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docmuents in his poBsession. But, on the other hand, it must be 
remembered that the person subpoenaed may claim privilege as an 
officer of a public department, on the ground that production will 
be contrary to public interest, or as an officer of the Court. 

I cannot say that the Official Beceiver has not complied with 
Bule 144 (8). There appears to be no reason for acceding to the 
application, and I dismiss it with costs. I give leave to appeal ; 
and as the matter is one of urgency, inasmuch as the action is very 
shortly coming on for trial, I will certify that I do not require any 
further argument. 

[The applicant gave notice of appeal; but he did not appear, 
and the appeal was dismissed with costs.] 

Solicitors : H. O. Campion d Co.j for the Applicant. 

Solicitor to the Board of Trade^ for the Official Beceiver. 
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In re brown and GREGORY, LIMITED, 
ANDEEWS V. BROWN AND GREGORY, LIMITED. 

1904, February 11, 27. Byrne, J. 

Comjiany — Debentures — Transfer to Trustee for Creditors — Transferor Indebted to 
Company — Debenture-holders Action — Money Available for Dividend — Claim 
by Trustee — Cross-claim by Comixiny, 

"Wliere debentures the conditions of each of which were that the moneys 
thereby secured were to be paid without regard to any equities between the 
company and the original or any intermediate holder, and that the registered 
holder was to be treated as exclusively entitled to the benefit of the deben- 
ture, and that the company was not bound to enter on the register notice 
of any trust or to recognise any right in any other person, were by deed 
assigned, by persons who were indebted to the company, to a tmstee for 
creditors, and the trustee was entered on the register as the holder of the 
debentures, and neither the company nor the other debenture-holders had 
come in imder the deed, it was held that the trustee, being simply general 
assignee in trust for creditors, took the debentures subject to the same 
eqiuties as his assignors were subject to, and that, consequently, notwith- 
standing the conditions on the debentures, he was not entitled to share in 
a fund in Court in a debenture-holders' action, which was available for 
dividend, without bringing into account the debt due to the company by 
his transferors. 

In re Qoy <fc Co., Farmer v. Goy d: Co, (1), distinguished. 

This was the further consideration of a debentare-holders' 
action in which there was a fand in Goart that was now avail- 
able for distribution in payment of a dividend to the debenture- 
holders. 

In 1898 Brown and Gregory, Limited, had issued to Samuel 
Smith certain debentures for lOOZ. each, by which the company 
bound itself to pay the moneys secured to S. Smith or the 
registered holder for the time being, and charged all its property 
with such payments, subject to the conditions indorsed on the 
debentures. 

Amongst the conditions indorsed on each debenture were the 
following : 

'^2. The principal moneys bonus and interest hereby secured 
will be paid without regard to any equities between the company 
and the original or any intermediate holder of this debenture." 

(1) 8 Manson, 221 ; [1900] 2 Ch. 149, 163 ; 69 L. J. Oh. 481, 483 ; 83 L. T. 
309 ; 48 W. E. 425. 
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*' 8. The receipt of the registered holder of this debentare, 
his executors or administrators, shall alone be a good discharge 
for the principal moneys and bonus hereby secured and the 
interest payable from time to time on the 1002. secured by the 
debenture." 

'' 11. The registered holder hereof will be regarded as exclusively 
entitled to the benefit of this debenture, and all persons may act 
accordingly, and the company shall not be bound to enter on the 
register notice of any trust or to recognise any right in any other 
person save as therein provided." 

In January, 1902, the above-named action was commenced by 
the plaintiffs, on behalf of themselves and all other debenture- 
holders of the defendant company, for the usual accounts, for the 
sale of the property of the defendant company, and for division of 
the proceeds. 

On 8 February, 1902, thirty of these debentures, which were 
standing in the name of Samuel Smith alone, but which his Lord- 
ship was satisfied belonged beneficially to the firm of Samuel 
Smith & Co., of which S. Smith was a member, were assigned to 
A. C. Palmer by a deed, whereby, except onerous property and the 
separate property of S. Smith, all the joint and several property of 
the firm of Samuel Smith & Go. and its members was assigned to 
A. G. Palmer as trustee for the creditors of the firm. A. G. Palmer 
was subsequently entered on the register as the holder of the thirty 
debentures. On 22 February, 1902, judgment in the debenture- 
holders' action was given in the usual form. In July, 1902, 
the Master certified that the sum of 1,6661. 88. lid. was due from 
Samuel Smith or his firm to the defendant company, and that the 
debt so owing formed part of the property of the company, subject 
to the debentures. The debt was, as his Lordship found, as a fact 
due from the firm to the defendant company. Neither the defen- 
dant company nor the debenture-holders had come in under the 
creditors' trust deed. The action now came on on further con- 
sideration, and the question was raised whether A. G. Palmer, 
as assignee of the assets of the firm, was entitled to receive, 
out of the fund in Gourt available for distribution amongst the 
debenture-holders, dividends in respect of the thirty debentures 
that had been assigned to him, and of which he was the registered 
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liolder, without first paying or bringing into accoont the debt of 
1,666!. Bs, llrf. due to the company. 

Rotcden, K.C., and T. H. Watson, for the plaintiffs : 

Before Palmer, as assignee of the firm of Samuel Smith & Co., 
can share in the dividends, he must either pay the debt due from 
the firm to the company or else biing the same into account against 
anything he may receive by way of dividend. 

The general principle applicable is stated in In re Qoy tic Co., 
Farmer v. Qoy dk Co. [1900] (1). Unlike, however, the assignee in 
that case. Palmer is not an independent transferee. As trustee for 
the creditors of the firm, and assignee of its assets, he can be in no 
better position than his assignor would have been in if he had not 
assigned the debentures, but had remained the registered holder. 
The company has a good cross-claim against Palmer in respect of 
the debt due to it by S. Smith or by the firm. He is not entitled 
to participate in the fund until he has paid the debt. He can in 
effect pay himself out of that debt : In re Akerman, Akemxan v. 
Akemian [1891] (2); In re Watson, Turner v. Watson [1896] (8) ; 
and In re Auriferous Properties, Limited (No. 2) [1898] (4). 
Assuming that Palmer is in the same position as his assignor, it 
does not matter that he cannot be sued by the plaintiffs : In re 
Akemian (2). In that case there was no right of action at all. 
According to the observations of Stirling, J., in In re Goy dt Co. (1), 
the dividends on the debentures can be set off against the whole 
debt. Palmer, as trustee for the creditors, is the person to pay the 
debt, and he is also the registered holder of the debentures. Under 
the circumstances conditions 2 and 11 of the debentures have no 
application. 

Norton, K.C., and 3/. M. Macnaghten, for Palmer, as trustee 
of the creditors' deed : 

Palmer, being the registered holder of the debentures in question, 
is, under the conditions indorsed on the debentures, exclusively 

(2) [1891] 3 Ch. 212 ; 61 L. J. Ch. 34 ; 65 L. T. 194 ; 40 W. R 12. 

(3) [1896] 1 Ch. 926 ; 65 L. J. Ch. 553; 74 L. T. 453 ; 44 W. E. 571. 

(4) 5 Manson, 260; [1898] 2 Ch. 428 ; 67 L. J. Ch. 574 ^ 79 L. T. 71 ; 47 
W. B. 75. 
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entitled to a dividend out of the fond without regard to the debt 
owing by his assignor. He owes nothing to the company or to the 
other debenture-holders, and is not bound to bring the debt into 
account. The most the plaintiffs are entitled to from Palmer is a 
dividend on the firm's estate in respect of the debt, and they have 
no right to any dividend until the money due on the debentures 
has been paid. They cannot set ofif a dividend against a debt, but 
only a debt against a debt, or a dividend against a dividend. The 
observations of Stibling, J., in In re Ooy dk Co. (1), have no appli- 
cation to the distribution of a creditor's trust fund. Except for 
those observations, which are merely obiter^ there is no authority 
on this point. In In re Akerman (2) the executors merely retained 
a statute-barred debt, and they were the persons who could sue for 
it. In re Aurifer(m8 Propertiei, Limited (No. 2) (4), was the case of 
a winding up of a company. Money was due for calls upon shares 
to the liquidator as such, and it was held that the liquidator could 
retain the payment in respect of the dividend until the calls were 
paid. 

« 

T. H. Watson, in reply : 

The principle applicable here is clearly stated by Stibling, J., in 
In re Ooy d Co. (1), and that statement was made after full con- 
sideration of In re Akerman (2), In re Watson (S), and In re 
Auriferous Properties , Limited (No. 2) (4). 

Cur. adv. vvlt. 
Fehrwary 27. 

Byrne, J., read the following judgment: There is a fund in 
Court in a debenture-holders' action now available for distribution 
in payment of a dividend in respect of the amounts due on the 
debentures. 

Palmer is entitled as assignee to certain of these debentures 
under a deed dated 8 February, 1902, whereby, except onerous 
property and the separate property belonging to Samuel Smith, all 
the joint and several property of the firm of Samuel Smith and its 
members was assigned to him as trustee for creditors. I have only 
been able to get at the actual facts after a careful perusal not only 
of the Master's certificate, but also of the evidence upon which it was 
founded, because there was a certain ambiguity upon the certificate^ 
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and because there was some colour for a plausible argument arising 
out of the fact that the debentures were standing in the name of 
Smith alone, and that Smith had made another assignment also to 
Palmer of his separate estate; but I am satisfied that the deben- 
tures belonged beneficially to the firm, and that Palmer claims the 
debentures as assignee of the firm's assets. . 

The Master's certificate also finds that part of the property 
subject to the debentures consists of a debt of 1,6662. 88. 11^. due 
from the defendant Samuel Smith or his firm, and I find as a fact 
that it was due from the firm. I can so far clear the way by stating 
that I am satisfied that Palmer's title to the debentures depends, as 
he himself claims, upon the assignment from the firm, and that the 
debt was a debt due (as Palmer also proves) from the firm to the 
company. There is no question of set-off arising, and I do not 
see that there is any difference in point of principle because 
the item of property charged happens to be a debt rather 
than some other item — as, for instance, a sum of Consols in the 
name of Palmer as trustee by virtue of the assignment. The con- 
tention on the part of the other debenture-holders is that Palmer 
cannot as assignee share in the dividend without paying or bringing 
into account the whole amount of the debt. 

There is no doubt as to the general principle applicable. It is 
stated by Mr. Justice Stirling in the case of In re Qoy dk Co. (1) : 
''It has been repeatedly held inequitable that a person entitled to 
a share of a fund should receive anything in respect of that share 
without paying what he may be bound to contribute to the same 
fund. Under such circumstances the Court in effect says to the 
person claiming to be paid, ' You have in your hands that which is 
applicable to the payment — pay yourself out of that.' This has 
been done on the distribution of the residuary estate of a testator 
where a person entitled to a share is also indebted to the estate : 
wales V. Oreenhill [1860] (5) ; In re Akerman (2) ; In re Watson (3). 
Where two companies were in liquidation and one held shares in 
the other, and was at the same time a creditor, it was held that the 
creditor could not take any dividend until all calls due on the 
shares were paid : In re Auriferous Properties , Limited (No. 2) (4). In 

(6) 29 Beav. 376 ; 30 L. J. Oh. 808 ; 9 W. R. 217. 
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Ex parte Theyi [1884] (6), Cotton, L.J., said that probably the 
principle was applicable to the distribution of a fund to which 
debenture-holders were entitled." It is argued on behalf of Palmer 
that he is in the position of holder of the debentures, that he owes 
nothing to the company, and that therefore the doctrine I have 
referred to does not apply. 

When, the facts are arrived at, the real question resolves itself into 
this — ^namely, whether or not Palmer as assignee of the firm's assets 
can be in a better position than that in which the firm would have 
been if they had never assigned and had been the registered holders 
of the debentures. Palmer is entitled to be registered as owner of 
the debentures only by virtue of the assignment by Smith and his 
co-partners as trustee for them, subject to satisfying creditors who 
may execute the deed ; and Smith and his co-partners are liable to 
pay the debt. In my opinion. Palmer as assignee is in no better 
position than his assignors, being simply general assignee in trust 
for creditors (neither the company nor the debenture- holders having 
come in under the deed of assignment), and he can only be entitled 
subject to the same equities as his assignors were subject to. He 
is not in the position of bond fitle purchaser for value, as was the 
assignee in the case of In re Goy dk Co. (1). 

[His Lordship then referred to conditions 2 and 11 of the 
debenture, and continued:] This does not, in my opinion, prevent 
the company or the debenture-holders from insisting upon their 
right as against Palmer, just as they could have insisted against 
his assignors. He only holds under the deed as trustee for them 
as against those creditors who have not come in under the deed. 
I think Palmer must bring into account the 1,666{. 8«. Wd. before 
he can claim to share in any dividend. That means he cannot 
share in the amount now to be divided. 

The right method of division appears to me to be to add 
1,6662. 8s. lid. for the purpose of computation to the amount avail- 
able for division, and then to pay the other debenture-holders all they 
are entitled to upon that footing, so far as the actual fund will extend. 
If there should be any future distribution, the payment now made 
will be brought into account, regard being had to the then state of 
circumstances. I can easily imagine the rights being altered by 

(6) 26 Oh. D. 687, 693 ; 63 L. J. Ch. 1008 ; 50 L. T. 545 ; 32 W. E. 601. 
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other events, as, for instance, by the company or the debenture- 
holders receiving any payment under the deed, there being a 
release contained in it by assenting creditors in the usual form. 

Solicitors: Collyet'-Bristow^ HiU, Curtis, Dodi dc Booth, agents 
for Stone, Simpson d Mason, Tunbridge Wells, for the 
Plaintiffs. 
James, Mellor d Coleman, for Palmer. 



In re GLASDIR COPPER MINES, LIMITED, ENGLISH 
ELECTRO-METALLURGICAL CO. v. GLASDIR 
COPPER MINES, LIMITED. 

1904, March 7, 19. Joyce, J. 

Company — Landlord and Tenant — Tenants Fixtures — Mortgagee — Removal after 

Forfeiiure of Lease — Debenture-holdevB. 

Where a tenant surrenders his lease to the landlord, a mortgagee or 
purchaser from the tenant has a right to remote fixtures within a reason- 
able time after the surrender. So where a company forfeits a lease by 
passing a resolution for a voluntary winding up, in which resolution 
debenture-holders do not concur, the latter have a similar right to remove 
fixtures within a reasonable time afterwards. 

Pugh V. ArUm (1) questioned. 

In June, 1896, the defendant company issued debentures which, 
charged with the payment of the moneys, advanced its undertaking 
and property present and future as a floating security. 

In July, 1896, the company took a lease from John Yaughan of 
a copper mioe, which lease provided that in the event of the com- 
pany going into liquidation the term should cease and determine, 
but not as regards the right of the lessor to enforce the covenants, 
and there was also a power to re-enter. 

In June, 1900, Yaughan died, leaving his widow sole executrix, 
and by his will the reversion on the lease became vested in her. 

Subsequently the present action was commenced by the deben- 
ture-holders to enforce their security, and by an order made in the 
action on 8 February, 1901, a receiver and manager was appointed 
of the property of the company, and in June, 1903, a petition to 

(1) L. E. 8 Eq. 626 ; 38 L. J. Ch. 619; 20 L. T. 865; 17 W. B. 984. 
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wind up the company was presented, but no order was made 
upon it. 

On 18 July, 1908, an application was made in the action by the 
debenture-holders that the plant and fixtures might be sold by the 
receiver, and that he might be at liberty to remove the same. That 
summons was served on Mrs. Yaughan, who appeared thereon by 
her solicitor, and was disposed of on 20 August, when leave was 
given to the receiver to sell the fixtures, it being stated in the order 
that Mrs. Yaughan claimed no interest therein. 

On 16 October the company passed an extraordinary resolution 
for voluntarily winding up, and on 26 November the receiver issued 
advertisements for the sale of the fixtures, which fact was known 
to Mrs. Yaughan. 

On 18 November Mrs. Yaughan's solicitor wrote to the receiver 
demanding on behalf of his client possession of the premises com- 
prised in the lease, and on 17 November Mrs. Yaughan served the 
plaintiffs and defendants in the action with notice of the motion 
now before the Court, which raised the question as to the right of 
the applicant to the tenant's fixtures in the possession of the 
receiver. 

A . F. Peterson^ for the applicant : 

Tenant's fixtures must be removed before the expiration of the 
term, or within such time afterwards as the tenant may properly be 
deemed to be the tenant of the premises : Weeton v. Woodcock 
[1840] (2), Pugh v. Arton [1869] (1), and Barff^. Probyn [1895] (8). 

Frank Wright (Hughes, K.G., with him), for the debenture- 
holders : 

Where there is an agreement in the lease that the tenant shall 
be at liberty to remove fixtures, that gives him a reasonable time 
after the expiration of the lease within which to remove them : 
Fawcett's Landlord and Tenant (2nd ed.), p. 498 ; and it is 
immaterial whether the agreement is in the lease or elsewhere. 
The company could not by going into liquidation prejudice the 
right of its mortgagees to remove the fixtures. It is settled that a 

(2) 7 M. & W. 14 ; 10 L. J. Ex. 183. 

(3) W L. J. Q. B. 667 ; 73 L. T. 118. 

M. — VOL. XI. 15 
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surrender by a lessee cannot affect the rights of third parties and 
cannot therefore prejadice the right of a mortgagee to remove 
fixtares if he does so within a reasonable time : Fawcett's Landlord 
and Tenant (2nd ed.), p. 460, and* Saint v. Pilley [1875] (4). 
Assuming that the receiver is allowed a reasonable time for remov- 
ing the fixtures, the time does not begin to run from the date of the 
resolution for winding up, but only from the time when the lessor 
notifies his option to avoid the lease. 

A. Adams, for the receiver, adopted the last argument. 

A. F. Peterson replied. 

Cur, adv. vidt. 

March 19. 

Joyce, J. : The question in this case is with reference to certain 
trade fixtures — that is to say, certain articles which, though annexed 
to the soil, do not thereby become the property of the owner of the 
freehold, but are removable by the tenant. The question I have 
to decide is whether these articles may be removed by a purchaser 
or mortgagee from the lessee after the lease has been determined 
by forfeiture. [His Lordship stated the facts as above set out and 
came to the conclusion that the lease was not determined until the 
receipt of the letter of 18 November, and continued as follows :] 
The applicant's contention is that, the receiver not now holding the 
premises '^ under a right still to consider himself as tenant'' — the 
words used in Weeton v. Woodcock (2) and Mackintosh v. Trotter 
[1838] (5) — the landlord was entitled to re-enter, and that the 
interest of the receiver and of the debenture-holders is at an end. 

Upon the rule laid down by those two cases I observe that Lord 
Justice THEsiasR, in delivering the judgment of the Court of Appeal 
in In re Roberts, Ex parte Brook [1878] (6), said : "It is not easy 
to define precisely what was meant by the propositions to which we 
have just referred, and we observe that, as regards the rule laid 
down in Weeton v. Woodcock (2), the diificulty which we feel in 
understanding its exact meaning was shared by the Court of 

(4) L. E. 10 Ex. 137 ; 44 L. J. Ex. 33; 33 L. T. 93; 23 W. E. 753. 

(6) 3 M. & W. 184. 

(6) 10 Oh. D. 100, 109 ; 48 L. J. Bk. 22 ; 39 L. T. 458 ; 27 W. E. 255. 
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Common Pleas, as stated by Mr. Justice Willes in delivering the 
judgment of that Court in Leader v. Homewood [1858] (7) " ; and 
he goes on to say, " It may be that in cases where a tenant holds 
over after the expiration of a term certain under a reasonable 
supposition of consent on the part of his landlord, or in the case 
where an interest of uncertain duration comes suddenly to an end, 
and the tenant keeps possession for such reasonable time only as 
would enable him to sever his fixtures and to remove them with his 
goods and chattels off the demised premises, or even in cases where 
the landlord exercises a right of forfeiture, and the tenant remains 
on the premises for such reasonable time as last referred to, the 
law would presume a right to remove tenant's fixtures after the 
expiration or determination of the tenancy." Then he says that 
the case before them is a different case, and that at all events the 
rule did not apply to that case. 

Now, for the purpose of determining the question here, it appears 
to me that I have not to decide whether, as is stated in some of the 
books or as is suggested by Mr. Justice North in Cumberland Union 
Banking Co. v. Maryport Hematite Iron and Steel Co. [1892] (8), no 
property at all in the fixtures vests in the landlord until the term 
comes to an end, or whether the property in the fixtures does snh 
modo vest in the landlord when they are affixed, and the tenant 
retains only a power coupled with an interest. However this may 
be, it is well settled that where the tenant, the lessee, surrenders 
his interest to the landlord, that does not deprive a mortgagee or 
purchaser from the lessee of the rights he then possessed in 
reference to fixtures situated as these are, and that he still retains 
the right to remove them during a reasonable time. The authorities 
for that are London and Westminster Loan and Discount Co. v. 
Drake [1869] (9) and Saint v. Pilley (4) ; and there are other cases. 
Here the passing of the extraordinary resolution was a voluntary 
act on the part of the lessees, in which the mortgagees did not 
concur, and therefore the passing of such resolution, in my opinion, 
cannot vest the absolute property in chattels belonging to the 
mortgagees in the reversioner or take away their power to remove 

(7) 5 0. B. (n.s.) 546, 553 ; 27 L. J. C. P. 316 ; 4 Jur. (n.s.) 1062. 

(8) [1892] 1 Ch. 415 ; 61 L. J. Ch. 227 ; 66 L. T. 108 ; 40 W. R 280. 

(9) 6 0. B. (n.s.) 798 ; 28 L. J. C. P. 297 ; 7 W. E. 611 ; 5 Jur. (n.s.) 1407. 
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any more than such power or such right, whatever it may be, 
would be taken away in the case of the surrender of a lease by the 
lessee. 

I was properly pressed with the case of Pugh v. Arton (1), before 
Vice- Chancellor Malins, where it was held, according to the head- 
note, that in the absence of special contract tenant's fixtures cannot 
be removed after the termination of the lease, whether the lease 
determines by the effluxion of time or by re-entry on forfeiture. 
In my opinion, that head-note goes beyond the decision, and is not 
in accordance with the law. That may be true so far as concerns 
a power to remove by the tenant himself, though I trust that the 
Court of Appeal, whenever the case comes to be discussed there, 
will come to a different conclusion. But at all events this only 
concerns the tenant himself, and has nothing to do with the case 
of a mortgagee or purchaser from the tenant before the forfeiture 
accrues ; and in the case of Pugh v. Arton (1) the person who was 
claiming the fixtures, and whose claim was disallowed, was a person 
whose only claim was as a volunteer, and the claim was under and 
by virtue of an assignment from the lessee, which assignment was 
in itself the act of forfeiture. In my opinion, the authorities 
enable me to decide this case in a way which is consonant with 
reason and justice, and I therefore hold that the mortgagees, the 
debenture-holders, have a reasonable time within which to remove 
the fixtures. 

Solicitors : Wilding Jones^ for the Applicant. 

Goldberg, Barrett dt Newall, for the Mortgagees. 
Oodden, Son d Holme, for the Receiver. 



Vol. XI.] In RE REI8, Ex parte CLOUGH. 229 



In re EEIS, Ex parte CLOUGH. 

1904, March 11, 15, 16; May 17. C. A. Vauohan Williams, 

Stirling, and Cozens-Hardy, L.JJ. 

Bankruptcy — Marriage Settlement — Covenant hy Husband to Settle After-acquired 
Property except Business Assets — Fraudulent Conveyance — Vagueness — 
Release hy Discharge in Bankruptcy — Assignment of Furniture — Registra- 
tion — Act of Bankruptcy — Notice of Suspension — Bankruptcy Act, 1869, 
ss, 12, 31, and ^9— Bills of Sale Act, 1878, s, 4— Bankruptcy Act, 1883, 
M. 47 and 49. 

The debtor, an outside broker, informed each of his Stock Exchange 
creditors that he would have difficulty in meeting his payments on pay day, 
and gave each of them permission to close his account earlier than he could 
otherwise have done. The debtor had other creditors, to whom no reference 
was made : — 

Held, by the Court of Appeal (reversing Weight, J.), that the debtor had 
not given notice of suspension amounting to an act of bankruptcy within 
the Bankruptcy Act, 1883, s. 4, sub-s. 1 (h). 

The rule laid down in Crook v. Morley (1) applied; and //* re Scott, 
Ex parte Scott (2), and HilVs Trustee v. Rowlands (3), approved. 

Held, also, by Wkight, J. (and not dissented from by the Court of 
Appeal), that, for the purposes of section 47, sub-section 2, of the Bankruptcy 
Act, 1883, a debtor is to be deemed to ** become bankrupt " at the date on 
which the bankruptcy is to be deemed to have commenced according to the 
terms of section 43. 

A covenant by a husband in a settlement made in consideration of 
marriage to settle all his after-acquired property except business assets is 
not fraudulent and void as against creditors under 13 Eliz. c. 5. 

Per Vatjghan Williams, L.J. — In re Clint, Ex parte BoUand (4), is 
no longer to be treated as an authority on this point. 

Such a covenant is not too vague and uncertain to be enforced. 

Lewis V. Madocks (5) followed. 

The husband is not released from such a covenant by his becoming 
bankrupt and obtaining his discharge under the Bankruptcy Act, 1869, 
8. 49. 

CoUyer v. Isaacs (6) and Hardy v. Fothergill (7) distinguished. 

An assignment to the settlement trustees of personal chattels in pursuance 

(1) 8 Morr. 227; [1891] A. 0. 316; 61 L. J. Q. B. 97; 65 L. T. 389. 

(2) 3 Manson, 102; [1896] 1 Q. B. 619; 65 L. J. Q. B. 465; 74 L. T. 565; 

44 W. B. 587. 

(3) 3 Manson, 136 ; [1896] 2 Q. B. 124 ; 65 L. J. Q. B. 542 ; 74 L. T. 556. 

(4) L. B. 17 Eq. 117 ; 43 L. J. Bk. 16 ; 29 L. T. 545 ; 22 W. E. 152. 

(5) 8 Ves. 150; 17 Ves. 48; 7 E. E. 10. 

(6) 19 Ch. D. 342 ; 51 L. J. Ch. 14 ; 45 L. T. 567 ; 30 W. E. 70. 

(7) 13 App. Cas. 851, 358 ; 58 L. J. Q. B. 44, 46 ; 59 L. T. 273 ; 37 W. E. 
177. 

M. — VOL. XI. 16 
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of such a covenant does not require registration under the Bills of Sale Act, 
1878, being within the exception of a marriage settlement contained in 
section 4. 

Weninan v. Lyon (8) and Oourcier y, Bardili (9) followed. 

This was an appeal from a decision of Wright, J. 

By an indenture of settlement dated 9 September, 1879, 
executed upon and in consideration of the marriage of the debtor, 
'' a banker and bullion merchant," with his wife, the debtor settled 
certain property on his wife and children, and the debtor thereby 
covenanted to convey to the trustees all his after-acquired real and 
personal property, except business assets, to be held by the trustees 
upon trusts in favour of his wife and the children of the marriage. 

The debtor was adjudicated bankrupt on 6 September, 1880, and 
obtained his discharge on 22 October, 1882. The trustees of the 
settlement lodgechio proof under this bankruptcy in respect of the 
covenant contained in the settlement. 

In 1894 the debtor was engaged in the business of an outside 
stockbroker, and by 1901 his profits exceeded SO,OOOZ., and he then 
invested some 17,000Z. .in purchasing and furnishing a freehold 
house, in which he resided with his wife and family. In April and 
May, 1903, he got into monetary difficulties, and on 26 May it was 
alleged that he committed an act of bankruptcy by giving notice to 
his creditors of suspension of payment under the Bankruptcy Act, 
1888, s. 4 (ft). 

29 May, 1908, was pay day on the Stock Exchange, and on 
26 May the debtor's solicitor saw two of his largest Stock Exchange 
creditors, Messrs Lumsden and Hart, and by the debtor's authority 
informed them that the debtor would have difficulties in meeting 
his liabilities on pay day, and that they were at liberty if they 
thought fit to close his accounts. They agreed to avail themselves 
of this permission, but one of them said that if there were any other 
Stock Exchange creditors they ought to have the same liberty, and 
this suggestion was carried out, a like permission being given to 
the other Stock Exchange creditors. There were other creditors of 
the debtor besides his Stock Exchange creditors to whom no 
reference was made and no communication given. Each broker 

(8) [1891] 2 Q. B. 192; 60 L. J. a B. 663; 65 L. T. 136; 39 W. E. 619. 

(9) 27 Sol. Joum. 276 
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acted for himself in closing the debtor's accounts, and each brought 
an action against him and recovered judgment for the amount due 
to him. 

On 10 June, 1903, in pursuance of a written notice served on 
him by the trustees on 23 May, the debtor executed two deeds 
respectively conveying the house and assigning the furniture 
to the trustees of the settlement, the assignment of the furniture 
not being registered under the Bills of Sale Act, 1878. On 
22 June, 1903, a judgment was recovered against him in an action 
by one of his Stock Exchange creditors commenced on 29 May. 
On 14 July a receiving order was made against him, the act of 
bankruptcy being non-compliance with a bankruptcy notice founded 
on the judgment, and on 23 July he was adjudicated bankrupt. 

The trustee in the present bankruptcy claimed the house and 
furniture on various grounds, of which Wright, J., only considered 
one, since he held that an act of bankruptcy had been committed 
by the bankrupt on 26 May, and that he became bankrupt within 
the meaning of section 47, sub-section 2, on that day, and that 
therefore the two deeds of 10 June were void as against the trustee 
in bankruptcy under that section; and on this view it became 
unnecessary for him to go into the other points. 

The provisions of the Bankruptcy Act, 1883, referred to in the 
judgment of Wright, J., and in the arguments in the Court of 
Appeal, and the provisions of the Bankruptcy Act, 1869, referred to 
in the arguments and judgments of the Court of Appeal, are stated 
or set out in the footnote (10). 



(10) Bankruptcy Act, 1883, 8. 4, 
8ub-8. 1 : ** A debtor commits an act 
of bankruptcy . , . (h) if the debtor 
gives notice to any of his creditors 
that he has suspended, or that he is 
about to suspend, payment of his 
debts." 

Section 43: **The bankruptcy of a 
debtor . . . shall be deemed to have 
relation back to, and to commence at, 
the time of the act of bankruptcy being 
committed on which a receiving order 
is made against him, or if the bank- 
rupt is proved to have committed more 
acts of bankruptcy than one, to have 



relation back to, and to commence at, 
the time of the first of the acts of 
bankruptcy proved to have been com- 
mitted by the bankrupt within three 
months next preceding the date of the 
presentation of the bankruptcy peti- 
tion." 

Section 44 describes the property of 
the bankrupt divisible amongst his 
creditors. 

Section 45, sub-section 1, restricts 
the right of an execution creditor, 
''unless he has completed the execu- 
tion or attachment before the date of 
the receiving order, and before notice 

16 % 
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Wright, J., in the course of his judgment, after stating that he 
did not desire to deal with many of the points which had been 
argued, further than to say that he felt the greatest doubt whether 



of the presentation of any bankruptcj 
petition by or against the debtor, or 
of the commission of any available act 
of bankruptcy by the debtor." 

Section 46 deals with the duties of 
the sheriff as to goods taken in execu- 
tion. 

Section 47, sub-section 1 : **Any 
settlement of property not being a 
settlement made before and in con- 
sideration of marriage, or made in 
favour of a purchaser or incumbrancer 
in good faith and for valuable con- 
sideration, or a settlement made on 
or for the wife or children of the 
settlor of property which has accrued 
to the settlor after marriage in right 
of his wife, shall, if the settlor becomes 
bankrupt within two years after the 
date of the settlement, be void against 
the trustee in the bankruptcy, and 
shall, if the settlor becomes bankrupt 
at any subsequent time within ten 
years after the date of the settlement, 
be void against the trustee in the 
bankruptcy, imless the parties claim- 
ing under the settlement can prove 
that the settlor was at the time of 
making the settlement able to pay all 
his debts without the aid of the pro- 
perty comprised in the settlement, and 
that the interest of the settlor in such 
property had passed to the trustee 
of such settlement on the execution 
thereof." 

Sub-section 2: '*Any covenant or 
contract made in consideration of 
marriage, for the future settlement 
on or for the settlor's wife or children 
of any money or property wherein he 
had not at tiie date of his marriage 
any estate or interest, whether vested 
or contingent in possession or re- 
mainder, and not being money or pro- 
perty of or in right of his wife, shaU, 
on his becoming bankrupt before the 



property or money has been actually 
transferred or paid pursuant to the 
contract or covenant, be void against 
the trustee in the bankruptcy." 

Section 48 avoids certain preferential 
conveyances, transfers, charges, pay- 
ments, obligations, and proceedings 
if the person is adjudged bankrupt on 
a bankruptcy petition presented within 
threcmonths after the date thereof. 

Section 49: ''Subject to the fore- 
going provisions of this Act with 
respect to the effect of bankruptcy on 
an execution or attachment and with 
respect to the avoidance of certain 
settlements and preferences, nothing 
in this Act shall invalidate in the case 
of a bankruptcy — (o) any payment by 
the bankrupt to any of his creditors ; 
(b) any payment or delivery to the bank- 
rupt ; (c) any conveyance or assignment 
by the bankrupt for valuable con- 
sideration; (d) any contract, dealing, 
or transaction by or with the bankrupt 
for valuable consideration." 

Bankruptcy Act, 1869, s. 12 : "Where 
a debtor shall be adjudicated a bank- 
rupt, no creditor to whom the bankrupt 
is indebted in respect of any debt 
provable in the bankruptcy shall have 
any remedy against the property or 
person of the bankrupt in respect of 
such debt except in manner directed 
by this Act. ..." 

Section 31 : '* Demands in the nature 
of unliquidated damages arising other- 
wise than by reason of a contract or 
promise shall not be provable in bank- 
ruptcy, and no person having notice 
of any act of bankruptcy available for 
adjudication against the bankrupt 
shall prove for any debt or liability 
contracted by the bankrupt subse- 
quently to the date of his so having 
notice. 

''Save as aforesaid, all debts and 



Vol. XI.] 



In re EEIS, Ex parte CLOUGH. 



233 



In re Clint ^ Ex pai^te Bolland [1873] (4), could be regarded as 
laying down as a general proposition that a covenant to settle after- 
acquired property must necessarily be bad upon the settlor's subse- 
quent bankruptcy, continued : '* My conclusion of fact is that there 
was an act of bankruptcy on 26 May. On 10 June the debtor 
transferred to the trustees of the marriage settlement the after- 
acquired property which he had covenanted by the marriage 
settlement to do. There was an act of bankruptcy after 10 June, 
on which a receiving order was made on 16 July, and the title of 
the trustee relates back to 26 May, that being the date at which an 
act of bankruptcy is proved to have been committed within three 
months next preceding the date of the presentation of the petition. 
The first question is. What meaning is to be attached to the words 
' on his becoming bankrupt ' in section 47, sub-section 2, of the 
Bankruptcy Act, 1883 ? It appears that there is no authority to 
guide me in the determination of that question. It was argued 
with great force that the words ' commencement of the bankruptcy' 
would have been used if that had been the critical period of time 
at which the line was to be drawn. On the other hand, it was said 



liabilities, present or futtire, certain 
or contingent, to which the bankrupt 
is subject at the date of the order of 
adjudication, or to which he may be- 
come subject during the continuance 
of the bankruptcy by reason of any 
obligation incurred previously to the 
date of the order of adjudication, shall 
be deemed to be debts provable in 
bankruptcy, and may be proved in the 
prescribed manner before the trustee 
in the bankruptcy. . . . 'Liability' 
shall for the purposes of this Act 
include any compensation for work or 
labour done, any obligation or possi- 
bility of an obligation to pay money 
or money's worth on the breach of any 
express or implied covenant, contract, 
agreement, or undertaking, whether 
such breach does or does not occur, or 
is or is not likely to occur or capable 
of occurring before the close of the 
bankruptcy, and generally it shall in- 
clude any express or implied engage- 



ment, agreement, or undertaking, to 
pay, or capable of resulting in the 
payment of money or money's worth, 
whether such payment be as respects 
amount fixed or unliquidated ; as 
respects time present or future, cer- 
tain, or dependent on any one contin- 
gency or on two or more contingencies ; 
as to mode of valuation capable of 
being ascertained by fixed rules or 
assessable only by a jury, or as matter 
of opinion." 

Section 49 : " An order of discharge 
shall not release the bankrupt from 
any debt or liability incurred by means 
of any fraud or breach of trust, nor 
from any debt or liability whereof he 
has obtained forbearance by any fraud, 
but it shall release the bankrupt from 
all other debts provable under the 
bankruptcy," with certain exceptions 
in favour of the Crown and public 
revenue. 
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that the particular, words had been used in contradistinction to 
' being adjudicated bankrupt.' I think some light is thrown upon 
the matter if regard be had to the terms of section 48, which fixes 
the time at which the bankruptcy is to be deemed to have 
commenced ; and it seems to me to follow that at that period the 
debtor must be deemed to have become bankrupt. 

''Then the second question raised is with reference to the 
meaning to be attached to the words ' before the property or money 
has been actually transferred or paid.' It seems to me that, by 
using the word ' actually ' in connection with the words ' trans- 
ferred or paid/ it was intended to exclude all questions of 
constructive transfers and payments. I think that sub-section 2 
of section 47 is to apply unless there has been an actual legal 
transfer of the property, or an actual payment of the money. The 
very object of the words seems to me to be to draw the line some- 
where short of the actual transfer or payment. I have been 
referred to Raimay v. Margrett [1894] (11) and Li re Satterthwaite, 
Ex parte Trustee [1895] (12). The first case was one in which the 
Court had to consider the effect of a receipt. In the second case 
there had been an actual transfer. But, in my opinion, section 47 
of the Bankruptcy Act, 1888, can hardly be construed by reference 
to the Bills of Sale Act, (882. 

"The only question remaining for consideration is whether 
section 47 of the Bankruptcy Act, 1888, is modified, and if so to 
what extent, by section 49 of the same statute. I do not think that 
it could properly be argued that section 49 has overridden section 
47. Section 49 appears on the face and the terms of it to apply 
only where section 47 does not apply ; and, further, the enumera- 
tion of the cases to which section 49 is to be applicable does not 
include any description which is properly applicable to what took 
place when this property was transferred to the trustees. The 
transfer to the trustees was not a payment by the bankrupt to any 
of his creditors ; it was not a payment or delivery by the bankrupt 
to any of his creditors ; it was not a payment or delivery to the 
bankrupt ; it was not a conveyance or assignment by the bankrupt 
for valuable consideration ; and it was not a dealing or transaction 

(11) 1 Manson, 184; [1894] 2 Q. B. 18; 63 L. J. Q. B. 613; 70 L. T. 788. 

(12) 2 MansoD, 52; 15 B. 242. 
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by or with the bankrupt for a valuable consideration. Therefore I 
think section 49 has no application. 

'' As I have said, I think it is undesirable to decide the difficult 
and doubtful questions which arise on other parts of the case, 
because it seems to me I am bound to oome to the conclusion I have 
indicated on the question of fact, and to construe section 47 in the 
manner I have." 

The trustees of the settlement appealed. 

Horj'idge, K.C., and Muir Mackenzie, for the appellants : 

Wright, J., held that the debtor committed an available act of 
bankruptcy on 26 May, and therefore ** became bankrupt" on that 
day within the meaning of section 47, sub-section 2, and if he was 
right in so holding, the other points taken by the trustees do not 
arise ; but the conclusion of fact at which the Judge arrived on 
that point was wrong. What happened amounted to an authority 
given by, or on behalf of, the debtor to the particular Stock 
Exchange creditors to close his accounts because he might not be 
able to pay them on 29 May. That was not a notice that the debtor 
had suspended or was about to suspend payment of his debts within 
section 4, sub-section 1 (/O, according to the rule stated in Crook v. 
Morley [1891] (1): see IlilVs Trustee v. Roivlunds [1896] (3), In re 
Scott, Ex parte Scott [1896] (2), Davis v. Howard [1890] (18), In re 
Miller [1900] (14), and In re Mendelssohn, Ex parte Mendelssohn 
[1902] (15). Nor do the words "becoming bankrupt" in section 47, 
Bub-section 2, bear the interpretation placed on them by Wright, J., 
but refer to adjudication. The leading authority bearing on this 
question is on different words: In re Turner, Ex pa7*te Atticater 
[1877] (16), decided on section 1 of the Bills of Sale Act, 1854, where 
the words were " the time of such bankruptcy." 

The language used in the group of sections 43 to 49 shows that 
'^ becoming bankrupt" in section 47 means actual adjudication. 
Thus section 45 expressly mentions '^ the commission of any 

(13) 24 Q. B. D. 691 ; 59 L. J. Q. B. 133. 

(14) 8 Maneon, 1 ; [1901] 1 Q. B. 51 ; 70 L. J. Q. B. 1 ; 83 L. T. 545; 4& 
W. R 65. 

(15) 10 Manson, 9 ; [1903] 1 K. B. 216 ; 72 L. J. K. B. 106; 87 L. T. 721. 

(16) 5 Ch. D. 27 ; 46 L. J. Bk. 41 ; 35 L. T. 917 ; 25 W. E. 328. 
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available act of bankruptcy by the debtor." Stein v. Pope [1902] (17) 
shows that the liability of the trustee in bankruptcy for rent does 
not accrue till adjudication. Section 47 likewise contemplates a 
determinate, not indeterminate, time. Section 49, which protects 
bond fide dealings without notice of an available act of bankruptcy, 
excludes settlements which are previously provided for by section 47, 
and there is no reason for this unless the avoidance of settlements 
is to be fixed by the date of adjudication. The two periods of two 
years and ten years in sub-section 1 of section 47 were intended to 
be definite, not indefinite, and the words '^ becoming bankrupt" 
must receive the same construction in each sub-section. 

[The Court intimated that they would hear the arguments for 
the respondent, the trustee in bankruptcy, on the only point 
decided by Wright, J., before going into the other questions.] 

//. lleedf K,C., A. J. David, and Adler, for the respondent : 

It is clear on the authorities that Wright, J., put the proper 
interpretation on the words '' become bankrupt " in section 47, 
sub-section 2 : Faivcett v. Fearne [1844] (18), Smith v. Topping 
[1888] (19), both decided on similar words in 6 Geo. 4, c. 16, s. 72 ; 
Lyon V. Weldon [1824] (20), decided on 21 Jac. 1, c. 19, s. 11 ; and 
In re Tniiier, Ex parte Attwater (16). 

On the other point, looking at the whole evidence together, there 
was a sufficient notice by the debtor of an intention to suspend 
payment of his debts within section 4, sub-section 1 (h) : Crook v. 
Morley (1) and In re Lamb [1887] (21), In re Scott, Ex parte Scott (2), 
and In re Simomon d- Co. [1898] (22). 

[Horridge, K.C., referred to In re Friedlander, Ex parte 
Oastler [1884] (23).] 

(17) 9 Manson, 126 ; [1902] 1 K B. 595 ; 71 L. J. K B. 322 ; 86 L. T. 283 ; 
50 W. B. 374. 

(18) 6 Q. B. 20; 13 L. J. Q. B. 300. 

(19) 5 B. & Ad. 674 ; 3 L. J. K. B. 47 ; 2 N. & M. 421 ; 39 B. B. 616. 

(20) 2 Bing. 334 ; 3 L. J. (o.s.) C. P. 27. 

(21) 4 Morr. 25 ; bo L. T. 817. 

(22) 1 Manson, 30 ; [1894] 1 Q. B. 433 ; 63 L. J. Q. B. 242 ; 70 L. T. 32. 

(23) 1 Morr. 207; 13 Q. B. D. 471 ; 54 L. J. Q. B. 23; 51 L. T. 309; 33 
W. R. 126. 
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[The Court intimated that they required to hear the arguments 
on the other points taken by the trustee in bankruptcy.] 

As regards the validity of the settlement, the Judge was asked to 
treat the wife as party to the fraud. 

[Vauohan Willums, L.J., referred to Colombine v. Penhall 
[1853] (24), and In re Pennington [1888] (25).] 

The trustee does not, of course, suggest that she was in 1879 
guilty of anything like a conspiracy ; but the effect of the decision 
in In re Clint, Ex parte Bolland (4), may be to throw upon her the 
onus of showing that the settlement is valid. 

[Horridge, K.C., referred to Fraser v. Thompson [1859] (26).] 

The Judge did not deal with this question, as he decided the case 
upon other points. The wife is not a party to the appeal, but the 
trustees sufficiently represent her, and she can have notice given to 
her if the Court thinks she ought to be here. 

[Vaughan Williams, L.J. : It would be difficult to deal with the 
question in her absence. If the trustee in bankruptcy wants a 
declaration that the settlement is void under the statute 13 Eliz. c. 5, 
he should give her notice of appeal.] 

The trustee can go upon another ground. The deeds of 10 June, 
1903, constituted in e£fect a voluntary settlement within section 47 
of the Bankruptcy Act, 1883, and are void as against the trustee in 
bankruptcy. The settlement of 1879 contained a covenant to 
assign, not an assignment, and it did not take effect until the 
property came into existence. In 1880 the covenantor became 
bankrupt, and in 1882 he got his discharge. The liability under 
the covenant was a matter of proof, and the effect of the discharge 
was to release the covenantor — Bankruptcy Act, 1869, ss. 81 and 49, 
and CoUyer v. Isaacs [1881] (6), Hardy v. FothergiU [1888] (7), and 

(24) 1 Sm. & G. 228. 

(25) 5 Morr. 268 ; 59 L. T. 774. 

(26) 1 Giff. 49; 33 L. T. (o.s.) 219; 2 Jur. (N.s.) 669. 
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In re Batey, Ex parte Need [1880] (27)/ Robinson v. Ommannetf 
[1888] (28) was a case under the law as it was before the Act of 1869 
— see Williams' Bankruptcy Practice (8th ed.), p. 128. 

[Vaughan Willums, LJ., referred to Tailhy v. Official Receiver 
[1888] (29).] 

The result is that the operative deeds here were the deeds of 
10 June, 1908, not the marriage settlement, and those deeds are 
purely voluntary and void as against the trustee under section 47^ 
sub-section 1, and the trustee is entitled to succeed under sub- 
section 1, if not under sub-section 2 : In re Carter and Kenderdine*» 
Contract [1897] (30), approving In re Brail, Ex parte Norton 
[1893] (31). 

As regards the meaning and intent of the settlement, the mere 
fact that an assignment or a covenant to assign after-acquired 
property is general does not necessarily make it bad : In re Clarke^ 
Coombe v. Carter [1887] (82), and Tailby v. Official Receiver (29). In 
the latter case In re Count D^Epinetd, Tadman v. D'Eptnevl 
[1882] (33), and Belding v. Read [1865] (34)— which went upon the 
ground that such an assignment must be invalid in the sense that 
it was too vague — were overruled. The Court, however, does not 
enforce such a covenant if it is too indefinite : Clements v. Matthews 
[1883] (35) ; and cases of that kind have not been overruled by 
Tailby v. Official Receiver (29), the decision in which was put by 
Lord Watson on the principle of Holroyd v. Marshall [1862] (36). 
A covenant such as this covenant would not be specifically enforced 



(27) H Ch. D. 579 ; 43 L. T. 264 ; 28 W. B. 875. 

(28) 23 Ch. D. 285 ; 52 L. J. Ch. 440 ; 49 L. T. 19 ; 31 W. R. 525. 

(29) 13 App. Cas. 523 ; 58 L. J. Q. B. 75 ; 60 L. T. 162 ; 37 W. R. 613. 

(30) 4 Manson, 34; [1897] 1 Ch. 776 ; 66 L. J. Ch. 408; 76 L. T. 476; 45 
W. R. 484. 

(31) 10 Morr. 166; [1893] 2 Q. B. 381 ; 62 L. J. Q. B. 457 ; 69 L. T. 323; 
41 W. R. 623. 

(32) 36 Ch. D. 348 ; 66 L. J. Ch. 981 ; 57 L. T. 823 ; 36 W. R. 293. 

(33) 20 Ch. D. 758 ; 51 L. J. Ch. 491 ; 46 L. T. 409 ; 30 W. R. 423. 

(34) 3 H. & C. 955; 34 L. J. Ex. 212 ; 13 L. T. 66 ; 13 W. R. 867 ; 11 Jur. 
(N.S.) 547. 

(36) 11 Q. B. D. 808 ; 52 L. J. Q. B. 772. 

(36) 10 n. L. C. 191 ; 33 L. J. Ch. 193 ; 11 W. R. 171. 
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— it binds the whole of the husband's property of every kind except 
business assets. 

[Vaughan Williams, L.J., referred to Campion v. Cotton 
[1810] (87) and Hardey v. Green [1849] (88).] 

In Hardey v. Green (88) there was no bill to rectify, and the Court 
had to take the settlement as it was. " Business assets " in the 
covenant must mean assets which, in the event of the business 
requiring them, would be used to pay the debts of the business. 

Further, the deed of assignment of the furniture is void as against 
the trustee on the ground that it was not registered or attested as 
required by the Bills of Sale Act, 1878, ss. 8, 10. The assignment 
falls under the definition of '* bill of sale " in section 4. At the 
date of the petition these articles were on the premises occupied by 
the debtor, and were used and enjoyed by him. The trustees of the 
settlement had nothing but the covenant, and they had done nothing 
to take possession of the property. No doubt, if the chattels are 
really bond Jide the property of the trustees of the settlement, or of 
the wife, the fact that they were in the house of the matrimonial 
domicil would not be taken to show that they were in the order and 
disposition of the husband — Ramsay v. Margrett (11) and In re 
SatteHhwaite, Ex parte Tnistee [1895] (12) — but this case is not like 
those. These goods were in the possession of the bankrupt at the 
date of the petition in the sense that they were in the house where 
he generally lived. They were not in the possession of the wife. 

Horridge, K.C.f in reply : 

We can obtain instructions to represent the wife here as well as 
the trustees of the settlement. As to the validity of the settlement^ 
whether the case of In re Clint, Ex parte Bolland (4), was decided 
18 Eliz. c. 5 or under section 91 of the Bankruptcy Act, 1869, it 
was overruled by In re Bamford, Ex parte Games [1879] (89). 
Hardey v. Green (38) is also directly in point, where the question 
was actually raised that the covenant on the face of it could not be 
bond Jide. Moreover, in the present case ** business assets " are 

(37) nVee. 263r. 

(3^) 12 Beav. 182 ; 18 L. J. Ch. 480 ; 13 Jur. 777. 

(39) 12 Ch. r. 314; 40 L. T. 769; Ji7 W. B. U4. 
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excepted, and this distinguisbes the case from In re Clint, Ex parte 
Belland (4). 

[They also cited In re Holland, Gregg v. Holland [1902] (40).] 

The trustee must put his case either on the statute of 
Elizabeth or on the ground of vagueness. The assignment was 
specific; but, assuming that it was not, it is not now open to 
objection on the ground of vagueness or wideness ; and when once 
the subject-matter of it has been ascertained it can be specifically 
performed : TailbyY. Official Receiver (29), In re Clarke, Coonibe v. 
Cai't€r{S2), In re Turcan [1888] (41). Lewis v. Madocks [ISOS- 
1810] (6), shows that the Court will give effect to the covenant. 
There is no ground for the suggestion that the covenant was 
released by the former bankruptcy so as to render the two deeds of 
10 June mere voluntary assurances. There was no "liability" 
within section 31 of the Bankruptcy Act, 1869, which could be the 
subject of proof : Colly er v. Isaacs (6), per Jessel, M.R. ; Hardy 
V. Fothergill (7), per Earl Selbornb, L.C. 

[Vaughah Williams, L.J., referred to In re Tonnies, Ex parte 
Bishop [1873] (42).] 

We rely also on Robinson v. Ommanney (28). The assignment of 
the furniture in pursuance of the covenant in the ante-nuptial 
settlement did not require registration as a bill of sale, being within 
the exception of a marriage settlement within section 4 of the Bills 
of Sale Act, 1878 : Weninan v. Lyon [1891] (8), and Conrcicr v. 
Barrft7i[1882](9).] 

II. Reed, K.C., referred in addition to Buckwell v. Norman 

[1898] (43) and Seaton v. Deerhurst (Lord) [1895] (44) as to debts 

provable in bankruptcy. 

Cur. adv. vult. 

(40) 9 Manson, 259 ; [1902] 2 Ch. 360 ; 71 L. J. Ch. 518 ; 86 L. T. 542 ; 50 
W. B. 575. 

(41) 40 Ch. D. 5 ; 58 L. J. Ch. 101 ; 59 L. T. 712 ; 37 W. B. 70. 

(42) L. B. 8 Ch. 718 ; 42 L. J. Bk. 107 ; 28 L. T. 862 ; 21 W. B. 716. 

(43) 5 Manson, 64 ; [1898] 1 Q. B. 622 ; 67 L. J. a B. 435 ; 78 L. T. 248 ; 
46 W. B. 339. 

(44) 2 Manson, 355 ; [1895] 1 Q. B. 853 ; 64 L. J. Q. B. 430; 72 L. T. 453; 
43 W. B. 436. 
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May 17. 

The judgments of the Court were delivered in the following 
order : 

Gozens-Habdy, L.J. : This is an appeal from the order of Mr. 
Justice Wbioht declaring certain deeds executed by the bankrupt in 
June, 1908, pursuant to a covenant contained in his marriage settle- 
ment of 1879, void under section 47, sub-section 2 of the Bankruptcy 
Act, 1888, as against the trustee, on the ground that he had 
''become bankrupt " — that is, had committed an act of bankruptcy 
— on 26 May. The act of bankruptcy relied on was that Beis on 
that day gave notice to his Stock Exchange creditors that he had 
suspended, or that he was about to suspend, payment of his debts — 
see section 4, sub-section 1 Qi) of the Bankruptcy Act, 1888. 

Now the meaning of that sub-section has been fully explained by 
Lord Justice Vaughan Williams in two cases— In re Scott, Ex parte 
Scott (2), and HUT a Trustee v. Roivlands (8). The result of the 
authorities is that a statement by a debtor that he is unable to pay 
his debts in full is not by itself an act of bankruptcy, although it 
may be such if it amounts to a statement that he intends to deal 
with his creditors in a body. 

The transaction of 26 May does not in my opinion fall within 
this category. Beis and his solicitor gave each of his Stock 
Exchange creditors individually permission at once to close his 
account, which they could not have done without such permission. 
Each broker acted for himself; each brought an action for the 
balance due. I cannot regard this as falling within the sub-section. 
This was the only point on which Mr. Justice Wbight gave a 
decision, although various other points were argued before him 
upon which it was not necessary for him to express an opinion. 
But, as we are differing from the learned Judge, the respondents 
have relied before us upon other grounds. 

It is urged that the covenant by the husband in the marriage 
settlement of 1879 was first void under the statute of Elizabeth 
against creditors — 18 Eliz. c. 5 ; secondly, that it was so vague and 
general that the Court ought to decline to grant specific performance 
of it ; and thirdly, that it was released by the bankruptcy of the 
husband in 1880, with the result that the deeds of 10 June, 1908, 
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vrere volantary and therefore void under section 47, sub-section 1 of 
the Bankruptcy Act, 1888. 

In order to succeed upon the first contention — that is, that the 
deeds were void under the 13 Eliz. c. 6 against creditors — it is 
necessary to show that the wife was party or privy to the fraud. 
Of this there is, and can be, no direct evidence. But it is urged 
that the deed itself to which she was a party is of such a nature 
that it cannot be deemed other than a fraudulent deed. The 
decision of Chief Judge Bacon in In re Clint, Ex parte BoUand (4), 
undoubtedly supports this view. But in my opinion that decision 
is inconsistent with a line of authorities of which Hardly v. 
Oreen (88) need alone be referred to. The judgment of Lord 
Langdalb in that case seems to me to establish that such a cove- 
nant is not on the face of it fraudulent. Then as to the next point, 
that the covenant is so vague and general that the Court ought to 
decline to grant specific performance of it, I think the husband's 
covenant is not too vague and general to be enforced. Lord Eldon, 
in Letcis v. Madocks (6), held that such a covenant on construction 
must attach to and affect capital only, and not income, unless *^ laid 
up as capital," and that the Court ought to give effect to the 
covenant. Hardey v. Green (38) is to the same effect. As to the 
third point, that the covenant was released by the bankruptcy of 
the husband in 1880 with the result that the deeds of June, 1908, 
were voluntary, and therefore void under section 47, sub-section 1, 
I think this objection cannot prevail. When once it has been 
decided that the covenant is one of which specific performance can 
be obtained, it follows that the right to specific performance is not 
barred by the bankruptcy. The covenant is not ancillary to a debt 
which was released by the bankruptcy, and there is no evidence of 
any breach of the covenant before the bankruptcy was closed. 
There is nothing in Hardy v. FothergiU{7) which justifies the 
respondent's contention upon this point. Lastly, an objection was 
taken to the assignment of the furniture on the ground that the 
deed was not registered as a bill of sale, and that the furniture 
remained in the apparent ownership of the bankrupt. The only 
act of bankruptcy which can be relied on was on 29 June, and that 
is the date to which the title of the trustee relates. Now a marriage 
settlement is not a bill of sale within the definition of the Bills of 
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Sale Acts, and it is urged by counsel for the appellants that the 
iarniture was bound in equity by the covenant in the marriage 
settlement of 1879, which did not require registration, and that the 
deed of 10 June was only for the purpose of completing the legal 
title by means of an actual transfer of the property. There has 
not been any transfer of the furniture by delivery to the trustees. 
They must rely upon the deed of 10 June, 1903, as transferring the 
property to them. The question arises whether that deed is a 
** marriage settlement " within the exception in section 4 of the 
Bills of Sale Act, 1878, or is an absolute assignment of personal 
chattels within the meaning of section 8 of that Act, which cannot 
be the foundation of a title as against the trustee in bankruptcy. 
Now the deed of 10 June may, I think, be fairly regarded as form- 
ing part of the marriage settlement. It was executed in pursuance 
of a covenant in the deed of 1879, and was in the nature of a further 
assurance. A post-nuptial settlement executed in pursuance of an 
ante-nuptial deed falls within the term '' marriage settlement " in 
the Bills of Sale Act. This is the conclusion at which I should 
have arrived apart from authority, and it accords with the view 
taken by the Court of Appeal in the case of Courcierw, Bardili (9), 
a note of which is found in the Solicitors' Journal for 1888, but 
which is not fully reported anywhere else. 

The result is that, in my opinion, the appellants succeed both as 
to the leasehold house and as to the chattels. 

Stirling, L.J. : The first question to be considered in this case 
is whether Beis committed an act of bankruptcy on 26 May, 1908. 
Mr. Justice Wrighp finds that he did, the act being that he gave 
notice to his creditors, or some of them, that he was about to 
suspend payment of his debts, that being an act of bankruptcy 
under section 4, sub-section 1 (h) of the Bankruptcy Act, 1888. 
It is my misfortune to differ from the conclusion at which Mr. 
Justice Wright arrived, and in that respect I only differ from him on 
the question of fact which he decided, and I do not quarrel with any 
of the law which he laid down in his judgment. In considering the 
meaning of the sub-section with which we have to deal particularly, 
it has to be borne in mind that by sub-section (/) it is an act of 
bankruptcy if there is filed in the Court a declaration of an inability 
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on the part of the debtor to pay his debts. These two sections 
were much considered in the House of Lords in the CAse of Crook v» 
Morley (1), where Lord Sblbornb, in advising the House, says, ** It 
is undoubtedly possible, that there might be a document speaking 
of inability to pay a man's debts in such a context and in such a 
manner as not to imply ' that he had suspended, or that he was 
about to suspend payment of his debts.' But on the other hand 
there might be a document of which the language might amount to 
' a declaration of his inability to pay his debts,' which, taking it 
with all its circumstances and in its context, would practically and 
according to the common sense of mankind, be a ' notice to his 
creditors that he had suspended, or was about to suspend payment 
of his debts.' " In the same case Lord Watson says : '' A declara- 
tion of his inability to pay his debts may be made by a debtor to one 
or more of his creditors, in terms and under circumstances which do 
not suggest that he means to stop payment of his debts as they fall 
due. But that such a declaration may be couched in language 
which clearly implies that the debtor means to pay nobody in full, 
and to place his assets at the disposal of his creditors, does not 
appear to me to be doubtful.'' The result is that in each case all 
the circumstances must be looked at ; and we have to find, beyond 
a simple declaration of inability to pay, some evidence of an inten- 
tion on the^part of the debtor to suspend payment of his debts, that 
is to say, to abstain from paying his debts as they fall due at least 
for a time. Now in the present case, Beis was an outside broker 
who found himself in difficulties as to the settlement which was 
to take place on the Stock Exchange at the end of May, 1908. 
He consulted a solicitor, and that solicitor, by his instructions, 
saw two of the largest Stock Exchange creditors, Lumsden and 
Hart, on 26 May. This was the day on which at midday the 
amount which would have to be paid by Beis at the settlement 
would be ascertained. But that amount would not be actually 
payable till 29 May. The solicitor informed those two Stock 
Exchange creditors that Beis would have difficulty in paying them, 
they being large creditors, on 29 May. He informed them that 
he had Mr. Beis's authority to give power, if they saw fit, to close 
the accounts between them and Beis before 29 May, a step which 
might be for the benefit of the Stock Exchange creditors, and which 
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he was willing they should take if they saw fit so to do. They 
agreed to avail themselves of this permission, but one of them said 
to the solicitor that if there were any other Stock Exchange creditors 
they ought to have the same liberty. Thereupon the solicitor 
undertook to communicate a like liberty to the other creditors, who 
were not creditors to nearly the same extent as the two with whom 
he was dealing, and he did in point of fact communicate with them 
that they were at liberty to close their accounts in the same way 
as Lumsden and Hart. Besides those Stock Exchange creditors 
there were others — ^two at least, one of considerable importance — 
namely, Beis's bankers — and no reference was made as to any 
dealing with them whatever. In these circumstances I am unable 
to agree with Mr. Justice Wright that the debtor did give notice to 
any of his creditors that he had suspended or was about to suspend 
payment of his debts. Certainly he did nothing which would indi- 
cate an intention on his part to place his assets entirely at the 
disposal of his creditors or to preclude himself from dealing as he 
might think fit with others, with whom no communication appears 
to have been made, nor, I think, with the Stock Exchange creditors, 
Lumsden and Hart. For these reasons I am unable to agree with 
the conclusion of fact at which Mr. Justice Wright arrived. 

The next point which I have to consider is this: whether 
Beis was released from the covenant in his marriage settlement 
by the previous bankruptcy. The marriage settlement was executed 
on 9 September, 1879. Beis became hankrupt in 1880, and he 
received his discharge in 1882. At that time, so far as appeared, 
Beis had not acquired any property within the covenant in the 
marriage settlement; there was no proof by the trustees of the 
settlement in the bankruptcy. But it is said that the liability of 
Beis under the covenant was provable in the bankruptcy, and 
consequently that the bankrupt was released from it by the order 
of discharge. At the time in question the Bankruptcy Act in force 
was that of 1869, the material sections of which are sections 12, 81, 
and 49. The matenal provisions of these sections were incorporated 
in the present Act of 1888. Now those sections were considered 
in two cases : namely, CoUyer v. Isaacs (6) by the Court of Appeal, 
and the case of Hardy v. Fothergill (7) in the House of Lords. In 
CoUyer v. Isaacs (6) the case to be considered was one in which 

M. — ^VOL. XI. 17 
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there was given as the security for the debt an assignment of f ature 
chattels. The debtor became bankrupt, and after the bankruptcy 
and the order of discharge he acquired chattels which answered the 
description in the security — but the creditor did not prove his debt 
in the bankruptcy — and it was held that the security so far as 
affected his future chattels was discharged by the bankruptcy. It 
is obvious that the case there was entirely different from the present 
case, in which we have to deal with a covenant in a marriage 
settlement for the settlement of after-acquired property. The 
Master of the Bolls (Sir George Jessbl), in giving his judgment 
in that case, carefully guards himself against saying that what was 
decided in that case would apply to the case of a marriage settle* 
fnent containing a covenant to settle after-acquired property, saying 
that when you have a debt and a covenant to secure that debt in a 
particular way it would be a strange result if it barred the debt and 
not the ancillary covenant. In the case of Hardy v. Fothergill (7) 
the question again was of an entirely different nature, the question 
relating to the liability of the assignee of a lease for a term of years 
who had covenanted to indemnify the lessees against damages for 
breach of their covenants. In that case it was held that the claim 
of the lessee was barred under section 49 of the Bankruptcy Act, 
1869, the effect of section 81 being to make the assignee*s future 
and contingent liability on his covenant to indemnify a debt 
provable in the bankruptcy unless an order of Court declared it to 
be a liability incapable of being fairly estimated. In advising the 
House of Lords, Lord Selborne says this : '* There may be contracts, 
such, for example, as a promise to marry (not broken), or a cove- 
nant not to molest, or not to carry on a particular trade within 
certain limits, &c. ; which on a fair interpretation of these words 
ought to be excluded as having a different object from the payment 
of money in any contingency ; although if they were broken a jury 
might award damages for their breach. I must guard myself 
against being supposed to lay down any rule applicable to cases of 
that kindy or to any others in which an injunction or specific 
performance would be the most proper remedy." These observa- 
tions of Sir 6. Jessel and of Lord Selborne of course do not 
amount to decisions, but I think they afford guidance in the decision 
of the present case. In my judgment, the covenant in the present 
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case is one in which specific performance is the appropriate remedy, 
and it ought not to be held barred by the order of discharge in the 
first bankruptcy. 

The next point to be considered is whether the covenant is too 
vague or too wide to be capable of specific performance in a Court 
of equity. On this we have the guidance, as it appears to me, of 
clear authority. In the case of Letcis v. Madocks (5) there was a 
covenant in a marriage settlement on the part of a husband that 
he would '* by deed or will convey, give, devise, and assure, all and 
singular his ready money, goods, chattels, personal estate and effects, 
to and for the use and behoof of him the said Bichard Madocks, 
and Ann, his said intended wife, and the survivor of them for 
ever,*' upon certain trusts. Lord Eldon decreed specific perform- 
ance of that contract after the death of the husband. The form 
of judgmentis stated at the end of the report (p. 158), and it began 
with a declaration that the personal estate of which the husband 
was possessed during the coverture was liable under the contract. 
In a subsequent case, Hardey v. Green (39), Lord Langdalb held 
that property coming to a husband after marriage was bound by a 
stipulation contained in articles executed previous to the marriage 
''by which the husband and wife agreed that all property, estate 
and effects, to which the husband or wife might thereafter become 
entitled, should be settled to such uses as the wife should appoint, 
and in default on trusts for the husband, wife and children." The 
decree gave specific performance of the stipulation in the articles. 
These cases have never been overruled, and they form strong 
authority in favour of the proposition that the language of the 
covenant with which we have to deal in the present case is not too 
vague to be binding. If anything more is required, I should desire 
to refer to the judgment of Lord Justice Bo wen in In re Clarke ^ 
Coombe v. Carter (32), and the observations of Lord Macnaghtbn 
on that case in Tailhy v. Official Receiver (29). 

But a further objection was made that the covenant was so wide 

that it would be wrong of the Court to enforce it, on the ground 

that if fully carried into effect it would prevent the husband from 

paying his debts and deprive him of the means of subsistence. In 

that the observations of Lord Justice Cotton, in the case of In re 

Clarke y Coombe v. Carter (32), and In re Turcan (41), were referred 

17 2 
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to. Now to this objection there appear to me two answers — first, 
from the covenant in the marriage settlement in the present case 
the business assets of the husband are expressly excepted, and that 
appears to me to constitute a substantial exception. Secondly, if 
there were no such exception, it would still seem to me that the 
same case of Lewis v. Madocks (5), at a subsequent stage, is an 
authority for holding that a covenant is not to be construed so as 
to prevent the husband from paying his debts and maintaining his 
family. Lewis v. Madocks (5) came on for further consideration, 
and in the course of the argument Lord Eldon said '' he could not 
adopt the construction, that annual produce, for instance, dividends 
of stock, was property acquired during the coverture in the sense 
of this bond, except only to the extent in which the husband him- 
self might think proper.to lay up that produce as capital : otherwise 
they would not be at liberty to spend a shilling : but in providing 
for their maintenance and comfort they could not go beyond 
income.'' For these reasons I think that effect ought not to be 
given to this objection. 

Next it was urged that the covenant was void under the statute 
of Elizabeth. As a general rule a marriage settlement cannot be 
set aside as a fraud on creditors of the husband unless evidence is 
given that the wife was party to the fraud : see Kevan v. Crawford 
[1877] (45). No such evidence was adduced in the present case. 
It was said, however, that the wife must be taken to have known 
the terms of the settlement, and those terms were on the face of 
them, in the language of the Lord Justice in In re MacBurniCy 
Ez parte MacBumie's Trvstees [1852] (46), grossly out of proportion 
to the station and circumstances of the husband, or so extravagant 
as that they ought to awaken inquiry. I am unable to come to 
that conclusion. On this point of the case Hardey v. Green (89), 
already referred to, is a direct authority. The case of In re Clint, 
Ex parte Bolland (4), which was much relied upon on behalf of the 
creditors, if rightly decided, is distinguishable, for there the cove- 
nant extended to all after-acquired property — property of the 
husband ; while here, as I have already pointed out, the business 
assets constitute an exception. 

(45) 6 Ch. D. 29 ; 46 L. J. Ch. 729 ; 37 L. T. 322 ; 26 W. B. 49. 

(46) 1 De G. M. & O. 441 ; 21 L. J. Bk. 15 ; 16 Jur. 807. 
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Last of all, it was urged that there had been no actual transfer 
pursuant to the contract before the commencement of the bank- 
ruptcy under section 47, sub-section 2 of the Bankruptcy Act, 1883. 
In the present case the bankrupt, in pursuance of the written notice 
served on him on 28 May, 1908, by the trustees of the settlement, 
executed on 10 June, 1908, before the commencement of the bank- 
ruptcy, two deeds, by one of which the house was conveyed to the 
trustees, and by the other of which the furniture in that house was 
assigned to them — in both cases upon the trusts of the settlement. 
No question was raised as to the conveyance of the house being an 
actual transfer sufficient to prevent the operation of section 47, 
sub-section 2 of the Act of 1888. But it is contended that the 
assignment of the furniture is a bill of sale within the meaning of 
the Bills of Sale Act, 1878, and is void against the trustee in 
bankruptcy under section 8 by reason of its not having been 
registered in accordance with section 10 of the Act of 1878. To 
this it is answered that by section 4 of the Act of 1878 marriage 
settlements are excepted from the operation of the Bills of Sale Act, 
and that the assignment of 10 June, 1908, is a marriage settlement 
within the meaning of the exception. I think that this is a valid 
answer to the objection. Unquestionably a wide meaning has been 
given to the expression '' marriage settlement " in these Acts. 
Thus it was held in Wenman v. Lyon (8) by the Divisional Court 
and by the Court of Appeal that an agreement for a marriage 
settlement which provided for the execution by a subsequent 
assignment to trustees of certain property of the intended husband 
was such a marriage settlement, and was effectual to protect the 
property against the trustee in the husband's bankruptcy, although 
the agreement was not registered and no assignment to the trustees 
was ever executed. In Courcier v. Bardili{9), which appears to 
be only reported in the Solicitors' Journal, it was also held by the 
Divisional Court and by the Court of Appeal that a post-nuptial 
settlement in pursuance of an ante-nuptial settlement was within 
the exception of the enactment of 1878, and did not require 
registration. In my opinion the principle of these decisions applies. 
The assignment of 10 June, 1908, was a marriage settlement within 
the exception in the Bills of Sale Act, 1878, and did not require 
registration, and the objection founded upon the point of registration 
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appears to me to fail. I think, therefore, the appeal ought to be 
allowed. 

Vaughan Williams, L.J. : I have had the advantage not only 
of reading the judgment of Lord Justice Gozbns-Hardy, but of 
having communicated to me the views of Lord Justice SriRLiNa in 
this case ; and that being so, I did not consider that I should be 
doing any good service to the law in merely multiplying judgments 
which were intended to say the same thing as other judgments had 
already said. I feel that the judgments of Lord Justice Cozens- 
Hardy and Lord Justice Stirling have covered the whole ground, 
and I therefore propose to say very little. First, I propose to say 
out of respect for Mr. Justice Wright, that I entirely agree in the 
view of Lord Justice Stirling that there is nothing in our judgment 
to-day which interferes with any proposition of law which was laid 
down by Mr. Justice Wright. All that we are doing to-day in 
differing from Mr. Justice Wright, is as to a conclusion in fact. 
Mr. Justice Wright came to the conclusion that the solicitor 
who was acting on behalf of the bankrupt, Beis, was making a 
communication which was intended as a communication having 
reference to all his creditors — a communication that he intended 
to suspend payment — a communication of such a character that 
if he had made that statement the bankrupt would have been guilty 
of a breach of faith, if he had, after making that statement, made 
any arrangement with any particular creditor for the discharge of 
his debt. I have come to a different conclusion in fact. I have 
come to the conclusion that all that the solicitor was doing on 
behalf of the bankrupt when he made the communication to 
Messrs. Lumsden and Hart was to negotiate with particular 
creditors as regards their particular debts. He agreed that they 
should be entitled to do that which they could not have done with- 
out his consent — that is, to close the accounts. Upon that point 
1 have no more to say. 

I do propose to say a few words as to two of the many points 
which were raised in this case ; but before I do so I should like to 
say at once a word in respect of the case of In re Clint, Ex parte 
Bolland (4). I do not know really that I have anything to add to 
what Lord Justice Stirling has said about it. This case of In re 
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Clinty Ex parte Bolland (4), I can say of my own personal know- 
ledge and experience as a bankruptcy Judge, is a case which has 
been frequently dealt with. I think that hereafter that case of 
In re CUnty Ex parte BoUaud (4), ought not to be treated as a 
standing authority. I am quite well aware that there is a distinc- 
tion in the fact that the property covered was much wider in the 
case of In re Clint, Ex parte Bolland (4), than it is in the present 
case, and that one might decide the present case without impugning 
at all the authority of that case on the ground of these differences 
that have been referred to. But, speaking for myself, I prefer to 
say that I do not think that In re Clint, Ex parte Bolland (4), ought 
any longer to be regarded as a standing authority. 

Having said that, there are two points upon which I mean to say 
a few words. First, the point as to the effect upon the marriage 
settlement of the prior bankruptcy; and, secondly, the point of the 
necessity of registration of the formal instrument of assignment 
which followed the original marriage settlement. Now with 
regard to the first of these points, the facts are simply these — that 
Beis made a marriage settlement in 1879 — a marriage settle- 
ment as to which I may mention in passing that to my mind it is 
impossible with regard to that marriage settlement to suggest that 
the execution of it involved any participation by Mrs. Beis to defeat 
and delay creditors so as to bring the case within the operation of 
the statute of Elizabeth. That marriage settlement contained a 
covenant very wide in its terms with regard to the future property 
of the bankrupt, not comprising the whole of his future property 
but future property, to put it shortly, to the exclusion of his 
business assets. Subsequently to 1879 Beis became bankrupt. 
The suggestion made is that the effect of that first bankruptcy 
was to relieve Beis, the bankrupt, for ever from the obligations in 
that marriage settlement under that covenant. Of course, if that 
were so, the result would be that there would be no instrument in 
the field of operation under which it could be said that, as the 
husband from time to time acquired property other than his business 
assets, such property would in equity pass to the trustees of this 
marriage settlement. I really should not have mentioned this 
point at all, seeing that I entirely agree with the observations that 
have been made by my brethren about it. if it were not for the fact 
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that this is a new point as to which there is no positive authority 
whatsoever. There is the passage in the judgment of Sir G. 
Jessel in Collyer v. Isaacs (6), to which Lord Justice Stibling 
referred, and there is also the passage in the judgment of Lord 
Sblbobne in Hardy v. FothergiU (7). I do not propose to go into 
those two passages in detail — they have been read ; it is sufficient 
to say of those passages that they certainly show that neither 
of those learned Judges was then prepared to affirm the pro- 
position that the bankruptcy and discharge of the husband after a 
marriage settlement like this would discharge him from all obliga- 
tions under a marriage settlement. But I propose to read two or 
three words from the same passage to which Lord Justice Stirling 
referred in the advice given by Lord Sblbobne to the House of 
Lords. After quoting the words of section 81 of the Bankruptcy 
Act, 1869, Lord Sblbobne proceeds : [His Lordship here read the 
imssage already referred to by Lord Justice Stibling, and continued:] 
It will be observed that amongst these contracts which Lord Selbobnb 
suggests might, upon a fair reading of the construction of the defini- 
tion which I have read from the Act of Parliament, be excluded 
from it, there are not only negative covenants, but there is in one 
example certainly a positive covenant, as a promise to marry, not 
broken. In concurring as I do entirely with the judgments of my 
brethren on this point, I wish to say shortly that the ground upon 
which I concur is that in my judgment the marriage settlement 
does not fall within this definition of liability. It is a contract 
which has been made with a different object from that of the pay- 
ment of money in any contingency. I wish to add by way of caution 
that no amount of difficulty in the estimate of the value would justify 
the exclusion in this Court of a proof of debt, because in my judg- 
ment the plain words of the statute show that if once the debt or 
liability, as the case may be, is shown to come within the defini- 
tion, the only Court which can exclude that debt from the operation 
of bankruptcy and its consequent discharge in freeing the debtor is 
the Court of Bankruptcy, and the Court of Bankruptcy dealing 
with the particular bankruptcy which has occurred. Therefore, 
in this case, it would not make the very slightest difference that 
the debtor, E^is, was the same in the 1881 bankruptcy as he is 
in the later bankruptcy. This Court would not have jurisdiction 
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now to declare the value of the debt or liability incapable of 
•estimate. The ground upon which I have come to the conclusion 
that this liability of the bankrupt under this marriage settlement 
is not discharged by the earlier bankruptcy is because in my 
judgment it does not fall within the definition of '' liabiUty '' 
* which I have read. As to this point I may say, in passing, that 
Mr. Justice Wbight did not have to deal with any of these matters 
because, having arrived at the conclusion there was a prior act of 
bankruptcy, it was sufficient for the point he had to decide. 

The only other matter to which I propose to refer at all is the 
necessity for the registration of the instrument which was executed 
in pursuance of the marriage settlement of 1879. The marriage 
settlement of 1879 contemplates that there may be executed from 
time to time by the husband a formal instrument assigning to the 
trustees of the marriage settlement the property in the goods — 
the subject-matter of it — as they came into existence. That being so 
in 1908, the year of his last bankruptcy, the trustees of the mar- 
riage settlement apparently became anxious in the matter, and they 
thought it desirable to get the debtor to execute certain instruments 
in the nature of assignments — which he did, and the date of those 
instruments is 10 June, 1908. The petition itself was based on a 
subsequent act of bankruptcy at the end of the same month. We 
have negatived the act of bankruptcy by the notice of intention to 
suspend which was the key of the decision of Mr. Justice Wright. 
It has been said that the rights of the trustees under this marriage 
settlement had been avoided, because the second of these two docu- 
ments had not been registered, as it ought to have been under the 
Bills of Sale Act. I think that there is sufficient authority already for 
the proposition that such a document does not require registration. 
But as the point has not been raised in very clear form, I thought 
it better to write a word or two upon that, which I will read. 

The last point made on behalf of the respondent was that the 
goods and chattels, the subject of the settlement of 1879, were not 
the property of the trustees of the marriage settlement as against 
the trustee in bankruptcy, because the title of the trustees of the 
settlement depends upon the deed of transfer of 10 June, 1908, and 
that that deed is void as a bill of sale for want of registration, or is 
void as falling within the operation of sub-section 2 of section 47 of 
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the Bankruptcy Act of 1888. I say at once, in paBsing, so as not to 
have to mention it again, no point really arises under sub-section 2 
of section 47, because, inasmuch as under our decision the com- 
mencement of the bankruptcy is not until the end of the month of 
June, the terms of the section, however strictly construed, are fully 
complied with by the execution of the instruments of 10 June. I' 
think that this point under the Bills of Sale Act fails. The question 
of the necessity for registration depends upon section 4 of the Bills 
of Sale Act, 1878, which excepts a marriage settlement from the 
definition of bills of sale. By the very terms of that section the 
expression ''bill of sale " includes not only assignments, but ''also 
any agreement, whether intended or not to be followed by the execu- 
tion of any other instrument, by which a right in equity to any 
personal chattels, or to any charge or security thereon, shall be 
conferred." It is plain, therefore, that the ante-nuptial document 
would have required registration but for the exception, and that 
notwithstanding that the document was intended to be followed by 
the execution of another instrument; but the exception exempts 
this document as being a marriage settlement from the necessity 
to register; and I think there is nothing in the Bills of Sale Act, 
1878, which takes away the equitable rights conferred by such a 
marriage agreement if in fact it is followed in pursuance of its terms 
by an assurance or transfer which is not registered. 

The case of Wenman v. Lyon (8), decided by Baron Pollock and 
Mr. Justice Charles, which was affirmed on appeal, makes it clear 
that the words " marriage settlements " include a memorandum of 
a marriage settlement which conveys equitable rights only, and 
would include marriage articles intended to be followed by a formal 
marriage settlement. It seems to me impossible that the non- 
registration of an instrunient intended to give legal effect to a prior 
instrument, which had by virtue of !the exception in favour of 
marriage settlements already created valid equitable rights, could 
avoid or extinguish those rights. A marriage contract might be so 
drawn that it would manifest an intention that no property should 
pass unless and until a further instrument of transfer was executed. 
Such a contract would create a power to seize something in the 
nature of a floating security, and would, I think, undoubtedly be a 
bill of sale, and I am inclined to think a marriage settlement, but I 
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do not think that the present marriage contract is such an instru- 
ment. [His Lordship read the words, and continued :] I do not 
think that, according to these words, the execution of a transfer or 
the taking possession by the trustees is a condition precedent to the 
passing of the property. This being so, it follows, in my judgment, 
that the bill of sale point fails. The settlement of 1879 did not 
require registration, and the equitable rights arising under that 
settlement, as the subject-matter of it from time to time has come 
into existence, are not avoided by the non-registration of the instru- 
ments of transfer of June, 1908. 

The result of all this is that the appeal is allowed, with costs. 

Appeal allowed. 

Solicitors : Norden, De Freece dc Co,, for the Appellants. 
Martin d Co,, for the Bespondent. 
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In re WILLIAM WATSON & CO., Ex paetb 

ATKIN BROTHERS. 

1904, Jvly 22, 29. G. A. Vaughan Williams, Bomeb, and Gozens- 

Habdt, L.J J. 

Bankruptcy — Order and Disposition — Reputed Ownership — Articles Displayed by 
Bankrupts in STiow-cases with Consent of True Oivners — Principal and Agent 
— Bankruptcy Act, 1883, s. 44, sub^s, 2 (nt.). 

Before goods of another person can be taken to pay the debts of a bank- 
rupt, by reason of the reputed ownership of the bankrupt, it is essential 
that the true owner of the goods should have consented to a state of things 
from which he must have known, if he had considered the matter, that the 
inference of ownership by the bankrupt must arise. 

W. & Co., who had carried on business as bankers and agents, had been 
in the habit of introducing their customers to wholesale firms for the 
purchase of various articles, and amongst them to A. & Co. W. & Co. 
received from A. & Co. certain silver and electro-plated articles as samples, 
with a consignment note giving particulars of the articles and their prices, 
and the correspondence between the parties showed that they were only 
received by W. & Co. as samples, and were to be put into their show-cases 
as such, and were to remain at the risk of A. & Co., and there was nothing 
to authorise W. & Co. to take upon themselves the order and disposition of 
the goods. W. & Co. also dealt in goods of the same kind on their own 
account, but the samples of A. & Co. were generally dealt with by them in a 
different way from the way in which they dealt with their own goods. The 
samples of A. & Co. were in the possession of W. & Co. at the date of their 
bankruptcy : — 

Held, that A. & Co. had not acquiesced in the bankrupts so dealing with 
the goods as to allow them to hold themselves out as the owners of the 
goods, or to induce customers to presume such ownership ; and the articles 
were not in the order and disposition of the bankrupts under such circum- 
stances that they were the reputed owners thereof within the meaning of 
sub-section 2 (iii.) of section 44 of the Bankruptcy Act, 1883. 

Sharman v. Mason (1) explained. 

This was an appeal from a decision of Wright, J. 

The question was whether certain goods claimed by Messrs. 
Atkin Brothers as belonging to them were at the commencement of 
the bankruptcy of Messrs. William Watson & Go. in the possession, 
order, or disposition of the bankrupts, in their trade or business, by 
the consent and permission of the true owners, under such circum- 
stances that the bankrupts were the reputed owners thereof, and 
the goods were consequently property divisible among the creditors 

(1) 7 Manson, 19; [1899] 2 Q. B. 679; 69 L. J. a B. 3; 81 L. T. 485 ; 48 
W. E. 142. 
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of tHe bankrupts under section 44, sub-section 2 (iii.) of the 
Bankruptcy Act, 1883. 

The bankrupts, William Watson and Paul Pfleiderer, formerly 
carried on business as bankers, agents, and merchants, under the 
firm name of William Watson & Co., with an office in London, and 
branches in various places in England and abroad. A receiving 
order was made against them on their own petition on SO January, 
1904. They were adjudged bankrupts on 1 February, 1904, and a 
trustee was appointed on 18 February. 

Messrs. Atkin Brothers were silversmiths and electro-platers, 
carrying on business in London. 

In the course of their business the bankrupts used to introduce 
customers of theirs to various wholesale firms for the purchase of 
various goods, stating in the written introduction that if a sale was 
effected it was to be " on our account." The form of order for the 
goods, which was in their name, stated that it was to be charged 
" to our account," and there was attached to that form a form 
signed by their client authorising them to pay for the goods and 
debit him. In these forms the bankrupts were described as ''East 
India and general agents." 

Messrs. Atkin had from time to time transacted business with t&e 
bankrupts in this way. 

On 2 June, 1908, the bankrupts wrote to Messrs. Atkin as follows : 
" We are' now in our new offices in the same building, and have 
various show-cases to furnish. It has occurred to us that you 
might care to place a few samples with us, which would doubtless 
have the effect of materially increasing our account with you. If at 
any time you are this way and would call and see us, we should be 
glad to arrange a position for your goods." 

On 10 July, ]908, Messrs. Atkin, in answer to this suggestion, 
sent certain silver and plated articles, the value of which was put 
at 28/. 4k8. Qd.y to the bankrupts, sending with them a consignment 
note giving particulars of the articles and their prices, on which 
were the words " For your cases." 

On 11 July, 1908, the bankrupts wrote to Messrs. Atkin as 
follows: "We duly received the plated goods as invoiced for our 
cases for which we are very much obliged. They look very well 
indeed, and we will carefully watch them for the first sign of 
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discoloration when we will pack them again and only open to 
inquirers.*' 

Messrs. Atkin subsequently from time to time received orders 
from the bankrupts asking them to supply goods corresponding with 
their samples. 

On 7 August, 1903, the bankrupts wrote to Messrs. Atkin as 
follows : ** We notice a very slight discoloration on the plate we 
have in our case, and we shall be glad if any time you are passing 
you would see and advise us if we can by any means keep the same 
in proper condition or whether it is unwise to retain it any longer." 

The bankrupts themselves sold electro-plated articles, amongst 
other things, which they also exhibited in their cases. 

On hearing of the failure of the bankrupts Messrs. Atkin wrote to 
the trustee in bankruptcy demanding the return of their goods. 
The trustee refused to return them on the ground that they were 
in the order and disposition of the bankrupts. Messrs. Atkin 
replied that the goods were never invoiced to the bankrupts, but 
were simply lent to them as samples of the kind of goods that 
Messrs. Atkin manufactured, and they had never ceased to be their 
properly ; and, the trustee still refusing to accede to their request, 
they on 29 March, 1904, gave notice of motion for a declaration 
that the goods in question were their property, and that the trustee 
had no right or title to any of them, and an order that the trustee 
should deliver the articles • to them, or pay to them the value 
thereof. 

They alleged that the bankrupts knew that the goods were their 
property, and that it was no part of the business of the bankrupts 
to sell goods of that class except as commission agents. 

Wright, J., on 25 April, 1904, dismissed the motion, being of 
opinion that the goods were in the order and disposition of the 
bankrupts under such circumstances as to make them the pro- 
perty of the trustee ; but he gave the applicants leave to appeal. 
Messrs. Atkins Brothers appealed. 

Rawlinson, K.C, and Muir Mackenzie, for the appellants : 

The learned Judge thought himself bound by Skarman v. Mason 
[1899] (1), but that case was, it is submitted, wrongly decided. 
The bankrupts were always described as bankers and agents, and 
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their creditors had notice of the agency sufficient to exclude the 
operation of the reputed ownership clause in the Bankruptcy Act 
as regards these goods : In re Smith, Ex parte Bnght [1879] (2). 
To bring goods within that clause they must be in the possession 
of the bankrupt by the consent of the true owner under such cir- 
cumstances that he is the reputed owner thereof. The question, 
therefore, is not what the bankrupt intended, but what the true 
owner consented to : Colonial Bank v. Whinney [1886] (3) and Load 
V. Green [1846] (4). 

The consent must be proved to be a consent to such ownership as 
would be necessarily connected with ownership. If it might only 
be connected with agency, that is not sufficient : Belcher y. Bellamy 
[1848] (5). 

[Vauohan Williams, L.J., referred to In re Florence^ Ex parte 
WingfieU [1879] (6).] 

All that the appellants consented to was that the goods should be 
put as their goods into the show-cases, and the bankrupts were 
merely custodians of them. The appellants never consented to 
anything which could amount to reputed ownership. In the 
correspondence the articles are referred to as their goods. 

H, Reedy K.C, and E. Clayton y for the. trustee in bankruptcy: 

It is not necessary, for goods to come within the reputed-owner- 
ship clause, that they should be in the ownership of the bankrupt 
as part of his stock-in-trade. It is sufficient if they are in his 
possession for purposes connected with his trade : Colonial Bank v. 
Whinney [1885] (7). In this sense these articles were in the reputed 
ownership of the bankrupts. It is a question of inference from the 
facts in each case. The bankrupts themselves sold various articles, 
including, as their invoices show, electro-plated ware. Many of the 

(2) 10 Oh. D. 666 ; 48 L. J. Bk. 81 ; 39 L. T. 649 ; 27 W. E. 385. 

(3) 3 Morr. 207; 11 App. Gas. 426; 56 L. J. Ch. 43; 55 L. T. 362; 34 
W. E. 705. 

(4) 15 M. & W. 216, 223 ; 15 L. J. Ex. 113, 115. 

(5) 2 Ex. 303, 311 ; 17 L. J. Ex. 219, 223. 

(6) 10 Ch. D. 591 ; 40 L. T. 15 ; 27 W. E. 346. 

(7) 30 Ch. D. 261, 274 ; 55 L. J. Ch. 585, 587 ; 53 L. T. 272 ; 33 W. B. 852. 
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things exhibited in their show-cases were their own property. - There 
were no names on the cases. The goods were in cases just like the 
other cases in which the bankrupts' own things were, and there was 
nothing to show that the goods did not belong to them. If it were 
necessary to find the consent of the real owner to the reputed 
ownership no case could ever be brought within the reputed- 
ownership clause. All that is necessary is to find consent to the 
circumstances from which the ownership may be inferred. Lord 
Selborne summarises the result of the authorities in his judgment 
in In re Couston, Ex parte Watkins [1878] (8). 

Muir Mackenzie replied. 

[Vaughan Williams, L.J., referred to In re Horn, Ex parte 
Nassan [1886] (9).] 

Ctir. adv. wit. 
July 22. 

Vaughan Williams, L.J., read the following judgment of the 
Court : The question in this case is whether certain goods at the 
commencement of the bankruptcy were in the possession, order, or 
disposition of the bankrupts in their trade or business, by the con- 
sent and permission of the true owners, under such circumstances 
that they were reputed owners thereof. In our opinion, it is essential 
before a Court can hold that one man's goods are to be taken to 
pay another man's debts, because of the reputation of ownership of 
the bankrupt, that the goods should be held and dealt with by the 
bankrupt in such manner and under such circumstances that the 
reputation of ownership must arise. We think that the cases of 
Load V. Green (4) and Smith v. Hiidson [1865] (10) fully establish 
this proposition. Mr. Justice Blackburn, in his judgment in Smith 
V. Hudson (10), said: "The true owner as such must consent that 
the other side should be reputed owner, not being true owner." 
The doctrine of. reputed ownership was first embodied in the Bank- 
ruptcy Act, 21 James 1. It has been couched in various words in 
the successive bankruptcy statutes, but this principle has run 

(8) L. R. 8 Ch. 520, 528 ; 42 L. J. Bk. 50, 51 ; 28 L. T. 793 ; 21 W. E. 530. 

(9) 3 MoiT. 51. 

(10) 34 L. J. Q. B. 145, 151 ; 13 W. E. 683. 
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through them all, and the statement of Lord Bedesdalb in Joy v. 
Campbell [1804] (11) (a case which has been approved and acted on 
again and again — see Belcher v. Bellamy (5) , Hamilton v. Bell 
[1845] (12), and many other cases), that the true owner must have 
unconsciously permitted the goods to remain in the order or disposition 
of the bankrupt, justifies this statement. This does not mean, as we 
understand it, that he must have intended that false credit should be 
obtained by the bankrupt's apparent possession of the goods, but it 
does at least mean that the true owner of the goods must have con- 
sented to a state of things from which he must have known, if he 
had considered the matter, that the inference of ownership by the 
bankrupt must (observe not might, or might not) arise — see Hamilton 
V. Bell (12), Gib$on v. Bray [1817] (13), and Ex parte Blight (2). 

The question for us then is. Did Messrs. Atkin consent to the 
possession by the bankrupts, Messrs. Watson, under such circum- 
stances that customers were entitled to assume that Messrs. Watson 
were the owners of the goods in their trade or business ? Now it is 
obvious that, in deciding this question as to the consent of the true 
owner, one cannot leave out of consideration the true relation of 
the parties. The parties were not in fact vendors and purchasers, 
they were in fact principals and agents. There is, as Sir Geobge 
Jessel pointed out in Ex parte Bright (2), nothing to prevent a 
principal remunerating his agent by paying a commission depending 
upon the surplus which the agent can obtain over and above the 
price which will satisfy the principal, but of course the sale must 
not, with the consent of the true owner, take place under cir- 
cumstances from which customers generally will be entitled to 
presume that the goods must be, not may or may not be, the 
property of the bankrupt. Now what are the circumstances of this 
case? The correspondence makes it clear that Messrs. Watson 
received the goods as samples or patterns, and that they were not 
stocking the goods as their own. The goods obviously were to 
remain at the risk of Messrs. Atkin, and Messrs. Watson undertook 
to return them if they became tarnished. There is nothing in the 
written arrangement to authorise Messrs. Watson to take upon 

(U) ISch. &Lef. 328,336. 

(12) 10 Ex. 545; 3 C. L. B. 308; 24 L. J. Ex. 45; 3 W. R. 62; 18 Jur. 
1109. 

(13) 8 Taunt. 76. 

M. — VOL. XI. 18 
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themselves the order and disposition of the goods. They coald 
not sell them below the price fixed by Messrs. Atkin, at a price 
which would suffice them. But then it is said that in fact Messrs. 
Watson dealt with them in their trade or business in such a fashion 
that customers could not but presume that the goods were dealt 
with by Messrs. Watson at their unfettered order and disposition. 
Now this will not affect Messrs. Atkin unless they consented to the 
goods being so dealt with by Messrs. Watson. Now did they do 
80 ? In the first place, Messrs. Watson were in fact described in 
their business as ''bankers and agents." The letters in which 
Messrs. Watson invited Messrs. Atkin to place samples with them 
are so headed, and we do not think that the fact that the bankrupts 
also dealt in goods which they stocked, and used suitable invoices 
for that part of their business, would entitle customers to presume 
that no part of the business of Messrs. Watson was done by them 
as agents. The fact that they are so described as agents is not, 
however, conclusive, because the evidence may show that in truth 
and fact they were dealing with these goods as though they were 
owners dealing with the goods as owners in their own business with 
the consent of Messrs. Atkin — see In re Nevill, Ex parte White 
[1871] (14) — but it is an element which cannot be left out of 
consideration in dealing with the question of what were the circum* 
stances under which Messrs. Atkin consented that the bankrupts 
should have possession of these goods. 

In the next place, it seems to us that, notwithstanding the fact 
that Messrs. Watson occasionally sold the samples and Messrs. 
Atkin did not object, yet the samples were generally so dealt with 
by Messrs. Watson that it must have occurred to the mind of the 
customers that these goods were not being dealt with by Messrs. 
Watson in the way in which they dealt with their own goods 
stocked by them. Their practice in sending the customers an 
introduction to Messrs. Atkin was also strongly suggestive of 
agency. We do not think that this is a case in which the true 
owners of the goods, by their unconscientious conduct or laches, 
had acquiesced in the bankrupts so dealing with the goods as to 
allow them to hold themselves out as the owners of the goods, or 
induce customers to presume such ownership* 

(14) L. E. 6 Ch. 397 ; 40 L. J. Bk. 73 ; 24 L. T. 45; 19. W. E. 488. 
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With regard to the judgment of Mr. Justice Wright, although he 
said that, apart from the case of Shaiman v. Mason {1), he held that 
these goods were in the reputed ownership of Messrs. Watson, yet the 
principal ground of his j udgment is the decision in Sharman v. Mason (1) , 
and he gave leave to appeal because he said that Shai-man v. Mason (1) 
might require reconsideration. We do not think that Mr. Justice 
Wright rightly understood the decision in Shannan v. Mason (1) . 
He said that Sharman v. Mason (1) laid down that wherever goods 
are in possession of a bankrupt for the purpose of trade or business 
they are in the reputed ownership of the bankrupt, irrespective of 
whether there is or is not a power of sale. But we do not think 
that the decision means that. Certainly under the old law the 
question of reputed ownership was a question of fact in each case, 
and we do not think that the alteration of the words in the Act of 
1869, " being a trader," into the words as they appear in the Act 
of 1888, ''in his trade or business," has made any difference in 
this respect. 

We think that this appeal ought to be allowed. 

Appeal alloived. 

Solicitors : E. J. de Buriatte, for the Appellants ; 
Rising dc RavenscrojX for the Trustee. 
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In re MACOXJN. 

1904, Jvly 22. G. A. Yaughan Williams, Bomeb, and 

Gozens-Hardy, L.JJ. 

Bankruptcy — Petitioning Creditor — Receiver in Actum in Chancery Division — 
Independent Cause of Action — Judgment Debt Assigned to Receiver — Banh^ 
ruptcy Act, 1883, s. 6. 

A receiver in an action in the Cliancery Diyision is entitled to present a 
bankruptcy petition against a debtor to his estate, if the state of things is 
such that he has an independent cause of action against the debtor. Con- 
sequently, a receiver in a partnership action to whom a judgment debt due 
to the partnership has been assigned is a good petitioning creditor against 
the judgment debtor, although the money when recovered is recovered for 
the purpose of being dealt with in the action. 

In re Sacker (1) explained and distinguished. 

This was an appeal against a receiving order made by Mr. 
Begistrar Brougham. 

The order, which was made on the petition of W. B. Peat, St. 
John Montagu Young, W. A. Nolckmann, and A. W. Pearce, stated 
that the debtor was justly and truly indebted to W. B. Peat in the 
sum of 695Z. 9«. 6^., being the amount of a judgment debt and 
interest and costs due on a final judgment obtained by Victor Levett 
against the debtor in the King's Bench Division on 17 November, 
1902, which judgment debt had been assigned by Levett to Peat. 

Peat was the receiver appointed in an action in the Chancery 
Division for the winding up of a firm of Montagu Young & Co., with 
which firm the debtor had had business transactions. 

The other three petitioners were the surviving partners and the 
representative of a deceased partner in that firm. 

The surviving partners had, in July, 1902, assigned to Levett all 
the partnership assets for the purpose of getting in the same and 
winding up the partnership. 

Levett, in pursuance of that, brought his action against the debtor 
and recovered judgment. 

The partnership action was commenced in June, 1908. Peat was 
appointed receiver on 12 August, 1908, and the judgment debt was 
assigned to him on 81 October, 1908. 

(1) 22 Q. B. D. 179, 183, 184; 68 L. J. Q. B. 4 ; 60 L. T. 344; 37 W. E. 
204. 
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Leave to issae execation on the judgment had been granted to 
Peat by an order in the action of 18 November, 1908. On 11 January, 
1904, the debtor was duly served with a bankruptcy notice, and on 
non-compliance by him therewith the petition was presented on 
9 March, 1904. 

Young, Nolckmann, and Pearce alleged in the petition that they 
together represented all the partners in the firm of Montagu Toung 
& Co., and were the persons who had the sole and entire beneficial 
interest in the judgment debt, and that the consideration for the 
debt was money lent and interest. 

The debtor opposed the making of the receiving order on the 
ground that there was no good petitioning creditor's debt. 

The receiving order was made on 20 May, 1904. 

The debtor appealed. 

E. W. Hanselly for the appellant : 

This debt may be a good debt in the bankruptcy, but it is not a 
good petitioning creditor's debt. Under section 6 of the Bankruptcy 
Act, 1888, the debt must be owing to the petitioning creditor, and it 
cannot be owing to him unless he has some beneficial interest in it. 
Peat is a mere conduit-pipe — a person to get in money, which, when 
got in, will belong to the Court. It will not belong to any of the 
petitioners. The partners have elected to put their affairs into the 
hands of the Court. To constitute a good petitioning creditor's debt 
there must be something which can be the immediate subject of an 
action at law or suit in equity : In re Miurhead, Ex parte Midr- 
head [1876] (2) j and it must be something for which the creditor 
could sue personally, not merely as officer of the Court : In re 
Sacfcer [1888] (1), pei' Lord Eshbr, M.E. In re Leivis, Ex parte 
Harris [1876] (8), at first sight seems contrary to that ; but it was 
explained and distinguished in In re Backer (1), and the creditor 
there had some beneficial interest in the debt. He was an auctioneer, 
and he had sold goods to the debtor, and he held a bill of exchange 
for the balance, for which he had to account to his principals. 

The addition of the persons interested does not make the position 
any better, as Peat is not a trustee for the parties — he is an officer 

(2) 2 Ch. D. 22 ; 45 L. J. Bk. 65 ; 34 L. T. 303 ; 24 W. E. 351. 

(3) 2 Ch. D. 423; 45 L. J. Bk. 71 ; 34 L. T. 261 ; 24 W. E. 861. 
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of the Court. The persons beneficially interested are joined as 
parties where the trustee is a bare trustee — In re Hastings, Ex 
parte Dearie [1884] (4) — but that does not apply here. A man is 
not a bare trustee if he has duties to perform with regard to the 
money when he has recovered it. 

[Vauohan Wiluams, L.J., referred to In re Adams, Ex parte 
CnUey[187S]i5).] 

Muir Mackenzie, for the petitioning creditors, was not called 
upon. 

Vauohan Williams, L.J. : I think this appeal fails. There is 
undoubtedly a good deal in Lord Esher's judgment in In re Sacker (1) 
which does suggest — I think I may go further and say, which does 
positively assert — that in the hypothetical case which he puts there 
of a receiver being able to bring an action at law in his own name 
he would not be entitled to become a petitioning creditor because he 
does not come within the description of a petitioning creditor under 
the words of section 6 of the Bankruptcy Act, 1888. His Lordship 
there said : ** Even if he could by the authority of the Court sue for 
it in his own name, is the money due to him personally either at 
law or in equity ? At law it is certainly not. The debt was due to 
another person for whom he is not a trustee. The money will not 
be his when he has got it. Would it be his in equity ? I apprehend 
that he would hold it subject to the authority of the Court, who 
would deal with it according to the circumstances of the case, but cer- 
tainly not for his benefit." And further on he said : *' A ' creditor ' 
in that section does not mean a person who, even if he can recover a 
sum of money in his own name, is only to recover it as an officer of 
the Court, for the purpose of enabling the Court to deal with it. 
Section 6 means a ' creditor ' of a ' debtor ' in the ordinary sense of 
the words." 

I think that those words go very far to cover the proposition for 
which counsel for the debtor contended, but it was not really 
necessary for the determination of the case which was then before 

(4) 1 Morr. 281 ; 14 Q. B. D. 184 ; 54 L. J. Q. B. 74 ; 34 W. R. 440. 

(5) 9 Ch. D. 307 ; 47 L. J. Bk. 97 ; 38 L. T. 858 ; 27 W. E. 28. 
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the Court of Appeal that this question should have been decided — 
that is, the question whether a receiver having a title to sue at law 
could be a good petitioning creditor. In the case of In re Sacker (1), 
it is plain, I think, from the judgments of each of the Lords Justices 
that the position of things was such that it was perfectly impossible 
for the receiver to bring an action to recover the debt either at law 
or in equity, and therefore I think we must treat these observations 
of Lord Esher as obiter dicta, and only look at the case as having 
decided that a receiver who could not sue could not be a good 
petitioning creditor by himself. Lord Justice Fry, in his 
judgment in that case, says that there the receiver could not have 
maintained an action against the debtor either at law or in equity ; 
and later on he dealt with exceptional cases in which a receiver 
could maintain such an action in his own name, and one of the 
cases he gave was, if the receiver is the holder of a bill of exchange, 
and another was, if he is in possession of chattels, and the chattels 
are unlawfully detained from him. 

In these circumstances, it seems to me that we ought not to hold 
the case In re Sacker (1) to be an authority for the proposition that 
a receiver cannot be a good petitioning creditor, even though the 
state of things is such that he could maintain an action at law 
against the debtor. It is plain that Lord Justice Fry thought that 
he could, and Lord Justices Lopes seems to have taken the same 
view — that is, the view that if the receiver were the holder of a 
bill of exchange he could be a good petitioning creditor. In the 
present case the receiver happens to be the assignee of a judgment ; 
and I think that, being the assignee of a judgment, he could be a 
good petitioning creditor, even though when the money is recovered 
it is recovered for the purpose of enabling the Court of Chancery to 
deal with it. For these reasons I think that the appeal must be 
dismissed. 

BoMER, L.J. : I agree. 

Cozens-Hardy, L.J. : I agree. 

Appeal dismissed. 

Solicitors : John K. Torkington, for the Appellant ; 
Willis d- Willis, for the Eespondents. 
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In re SOLOMONS, Ex parte SOLOMONS. 
1904, Aitgu9t 2. BioHAM, J. 

Banhrupicy — Practice — Record Book kept hy Truttee — Minutes of Meetings of 
Committee of Iiispection — Right of Debtor to Inspect — Bankruptcy Act^ 1683» 
s, SO^Bankruptcy Rules, 1886, rr, 285 and 292. 

It is contrary to the usual practice of the Court in the absence of special 
circumstances to permit a debtor to inspect the record book kept by the 
trustee in bankruptcy, in which are entered the minutes of the meetings of 
the committee of inspection and other matters, as required by section 80 of 
the Bankruptcy Act, 1883, and rule 285 of the Bankruptcy Rules, 1886. 

This "was an application by the debtor for liberty to inspect the 
" record book " of his trustee in bankruptcy. 

On 16 December, 1898, the debtor was adjudicated a bankrupt, 
and a trustee was appointed, with a committee of inspection. 

In March, 1899, he applied for his discharge, which was refused. 
In April, 1899, he was prosecuted for an offence under the Debtors 
Act, 1869, and was convicted, but in the circumstances was only 
ordered to come up for judgment if called upon. 

In April, 1900, the debtor renewed his application for his discharge, 
which was again refused. In the meantime a first and final dividend 
of 58. in the pound had been paid to his creditors, the bankruptcy 
had been closed, the trustee released, and the trustee had handed over 
to the Official Receiver the record book and other documents (1). 



(1) Bankruptcy Act, 1883, s. 80: 
*'The trustee shall keep, in manner 
prescribed, proper books, in which he 
8hall from time to time cause to be 
made entries or minutes of proceedings 
at meetings, and of such other matters 
as may be prescribed, and any creditor 
of the bankrupt may, subject to the 
control of the Court, personally or by 
his agent inspect such books." 

Bankruptcy Eules, 1886, r. 285: 
**The official receiver, until a trustee 
is appointed, and thereafter the trustee, 
shall keep a book to be called 'the 
record book,' in which he shall record 
all minutes, all proceedings had, and 
resolutions passed at any meeting of 
creditors, or of the committee of in- 
spection, and all such matters as may 



be necessary to giye a correct view of 
his administration of the estate, but 
he shall not be bound to insert in the 
I'ecord any document of a confidential 
nature (such as the opinion of ooimsel 
on any matter affecting the interest 
of the ci'editors), nor need he exhibit 
such document to any person other 
than a member of the committee of 
inspection." 

Bule 292 : ** Upon a trustee resign- 
ing, or being released or removed 
from his office, he shall deliver over 
to the official receiver, or, as the case 
may be, to the new trustee, all books 
kept by him, and all other books, 
documents, papers, and accounts in 
his possession relating to the office of 
trustee." 
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In May, 1908, the debtor again applied for his discharge, \«rhich 
^as refused by the Registrar, but eventually in December, 1908, the 
<]ourt of Appeal made an order suspending his discharge for six 
years from 17 January, 1899, 

On 6 May, 1904, the debtor applied to the Inspector-Genera] in 
Bankruptcy for permission to inspect in the record book the minutes 
of a meeting of the committee of inspection held on February 23, 
1899, and was referred to the Official Receiver, 

He accordingly applied to the Official Receiver for such permission, 
but was informed by him that he was not entitled to an inspection 
of the minutes in question, but that it would be permitted him by 
way of indulgence. The debtor subsequently asked to see other 
minutes, and eventually asked for p^mission to search the entire 
record of minutes, letters, and other papers. This the Official 
Receiver refused to allow; and the Inspector-General declined to 
interfere with the exercise of the discretion of the Official Receiver. 
Thereupon the debtor made the present application to the Court for 
An order to be permitted to inspect all records of minutes of the 
meetings of the committee of inspection and copies of letters 
addressed to some of the creditors by the trustee. 

In support of his application the debtor filed an affidavit from 
which it appeared that his object in seeking this inspection was to 
obtain material on which to found a charge of perjury against the 
trustee in the criminal proceedings in which the debtor had been 
convicted. 

The Debtor in person. 

Muir Mackenzie and P. M, Franckey for the Official Receiver : 

It is contrary to the settled practice to allow a debtor to inspect 
the record book kept by the trustee, which contains confidential 
<;ommunications between the committee of inspection and the 
•creditors. To allow such inspection would be to set a dangerous 
precedent. Section 80 of the Bankruptcy Act, 1888(1), which 
directs the trustee in bankruptcy to keep proper books, provides 
only for their inspection by creditors, and is silent as to any right of 
the debtor to inspect. 

The Debtor replied. 
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BiGHAM, J. : I think this application must be refased. It is 
apparently against the practice of the Court to permit a debtor to 
make an inspection of this kind, and the affidavit of the debtor doe^ 
not satisfy me that there are any exceptional circumstances to 
justify in departing from the settled practice. I ratber gather that 
the object of the application is to enable the debtor to formulate 
some grave charges that he alleges against the trustee ; but I do 
not think I ought to depart from the practice of the Court, and 
allow the debtor inspection for that purpose. 

Solicitor : Solicitor to Board of Trade, for the Official Receiver. 



In re GREAYES, Ex parte OFFICIAL RECEIVER. 

1904, June 6. Bioham, J. 

Bankruptcy — Practice — Consolidation of Proceedings — Administration of Estate of 
Deceased Partner — Bankruptcy of SurHving Partner — Bankruptcy Ad, 1883^ 
ss, 106» 108, 112, and 125. 

An order may be made consolidating the proceedings in the administra- 
tion in bankruptcy of the estate of a deceased member of a firm of twc 
partners with the bankruptcy of the surviving member of the firm. 

W. H. & C. Greaves carried on business in partnership as stock- 
brokers. In February, 1904, W. H. Greaves died insolvent, and 
letters of administration to his estate with his will annexed were 
granted to his mother, who was one of his creditors. On 22 April 
an order was made by the Bankruptcy Court, on a creditor's 
petition^ under section 125 of the Bankruptcy Act, 1888 (I), for the 



(1) The Bankruptcy Act, 1883, 
8. 106, provides : ** Where two or more 
bankruptcy petitions are presented 
against the same debtor or against 
joint debtors, the Court may consoli- 
date the proceedings, or any of them, 
on such terms as the Court thinks fit." 
Section 108 provides : ** If a debtor by 
or against whom a bankruptcy petition 
has been presented dies, the proceed- 
ings in the matter shall, unless the 
Court otherwise orders, be continued 
as if he were alive.*' Section 112 



provides : ** Where a receiving order 
has been made on a bankruptcy petition 
against or by one member of a part- 
nership, an}' other bankruptcy petition 
against or by a member of the same 
partnership gAiall be filed in or trans- 
ferred to the Court in which the first 
petition is in course of prosecution, 
and unless the Court otherwise directs, 
the same trustee or receiver shall be 
appointed as may have been appointed 
in respect of the property of the first- 
mentioned member of the partnership^ 
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administration in bankruptcy of the estate of W. H. Greaves, and 
the Official Receiver became the trustee. In the meantime — ^namely, 
on 11 March, 1904 — a receiving order was made against C. Greaves, 
the surviving partner. He was subsequently adjudicated a bank- 
rupt, and one Costello became the trustee in bis bankruptcy. 

The Official Receiver applied ex parte to the Court for an order 
that the proceedings in the two estates might be consolidated. It 
was admitted before the Registrar that there was no specific pro- 
vision in section 125 of the Bankruptcy Act, 1888, dealing with the 
matter, and that there was no precedent for the application, where- 
upon the Registrar referred the matter to the Judge. The assets of 
G. Greaves were small, and the estate of W. H. Greaves was sworn 
at 2,5002. There were large claims against the partnership. 

Muir Mackenzie, for the Official Receiver : 

There is no provision in section 125 of the Bankruptcy Act, 
1883 (1), which in terms deals with the subject-matter of this 
application, but under sections 106, 108, and 112 of the Bankruptcy 
Act, 1883, there would be an order for consolidation if both partners 
were now alive. The convenience of granting the present application 
is obvious. 

[He referred to Neiv's Ti-ustee v. Hunting [1897] (2)]. 

BiGHAM, J.: I think that it was intended that in matters of 
procedure the same rules should so far as possible apply whether 
the person whose estate is administered were alive or dead. If this 
be so, then I think that sections 106, 108, and 112 enable me to 
accede to the present application. It will be obviously beneficial to 
all parties, if only as a saving of expense, that the two proceedings 
should be consolidated. There will be an order for consolidation, 
and Costello will act as trustee in the consolidated proceedings. 

Solicitor : George Tilling. 

and the Court may give such direc- Section 125 enables the Court of bank- 
tions for consolidating the proceedings iiiptcy to administer the estate of a 
under the petitions as it thinks just." pei*sou who has died insolvent. 

(2) [1897] 2 Q. B. 19; 66 L. J. Q. B. 554; 76 L. T. 742; 45 W. E. 577; 
afl&rmed by the II. L., sub m,u\. Shm-p v. Jackson, 6 Manson, 264 ; [1899] A. 0. 
419; 68 L. J. Q. B. 866; 80 L. T. t41. 



272 In re ROWE, [Maotow, 

In re ROWE, Ex partb WEST COAST GOLD FIELDS, 

LIMITED. 

1904, June 6. Bioham, J. 

Bankruptcy — Proof — Secured Creditor — Valuation of Security — Mistaken EsiimaU 
— AmejidmetU of Proof-^Bankruptcy Act, 1883, Sched. I, r, 10, Scked. IT. 
rr. 13 and 14. 

The debtor was a registered holder of fully and partly paid-up shares in 
the applicant company. At the time of proof the company had a first and 
paramount lien on all shares not fully paid up for all moneys due to 
(including calls made, even though the time appointed for their payment 
might not have arrived) and liabilities subsisting with the company from or 
on the part of any registered holder. No value was set upon this lien in 
the proof. The articles of association were subsequently altered so as to 
give a lien on the fully paid-up as well as on the partly paid-up shares. The 
company sought to amend the proof by a fresh valuation of the security : — 

Heldj that as the company must, at the date when the original proof was 
carried in, have contemplated the possibility that the articles might be 
altered, it could not be said to have omitted to value the security from 
inadvertence. 

On 19 January, 1908, a receiving order was made against the 
debtor, who was subsequently adjudicated a bankrupt. 

At the date of the receiving order the debtor was the holder of 
1,800 partly paid-up shares of 11. each and 8,500 fully paid-up shares 
of If. each in the West Coast Gold Fields, Limited. The company was 
registered on 4 February, 1901. Article 21 of the memorandum of 
association provided that the company should have a first and 
paramount lien on all shares not fully paid up for all moneys due 
to (including calls made, even though the time appointed for their 
payment might not have arrived) and liabilities subsisting with the 
company from or on the part of any registered holder. On 8 January, 
1908, the company made a call of Is. per share on the 1,800 shares, 
and on 26 January, 1903, they lodged a proof against the debtor's 
estate for 9002. in respect of the same shares, being as to 90Z. in 
respect of the call and as to 8101. in respect of the amount uncalled 
on the shares. This proof was rejected by the trustee, and on appeal 
to the Judge it was directed to be admitted for 819/. At the time this 
proof was made the company had under article 21 a lien on the 1,800 
partly paid-up shares, which they did not value in their proof, but no 
lien existed in respect of the fully paid-up shares. In January, 1904, 
the trustee declared a dividend of Is. 6d. in the pound, which was 
received by the company on their admitted proof. 
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On 20 February, 1904, the company in general meeting under 
section 50 of the Companies Act, 1862, passed a resolution that 
article 21 should be altered by omitting the words '' not fully paid 
up," and this resolution was duly confirmed at a general meeting 
of the company held on 2 March following. The trustee did not 
attend these meetings nor vote on the resolution. This alteration 
of the article was intended to meet the case of the debtor and certain 
other shareholders of the company, and was also made with a view 
to the voluntary winding up of the company. In April the company 
went into voluntary liquidation. The liquidator, on behalf of the 
company, now applied that the company might amend their proof, 
or alternatively might withdraw it and lodge a fresh one, and set up 
as secured creditors the lien on the 8,500 fully paid shares which 
under article 21 as altered they had in respect of the amount due 
on the 1,800 partly paid shares. It appeared that on the winding up 
of the company there would be, after satisfying all the debts and 
liabilities of the company, surplus assets to return to the holders of 
fully paid-up shares a sum of about 8^. per share ; and that the 
estate of the debtor would not realise more than a sum sufficient to 
pay a dividend of Is. 6d. in the pound. 

H. Reed, K.C., and Tyndale Davis, for the Applicants : 

A shareholder takes his shares upon the footing that the terms 
upon which they were originally issued may be varied : Allen v. 
Gold Reefs of West Africa [1900] (1). The trustee in bankruptcy 
can claim no higher right than the bankrupt had. Bule 10 
in Schedule I. to the Bankruptcy Act, 1883 (2) will work a 



(1) 7 Manson, 417 ; [1900] 1 Ch. 656; 69 L. J. Ch. 266; 82 L. T. 210; 48 
W. B. 462. 



(2) Eule 10 in Schedule I. to the 
Bankruptcy Act, 1883, proyides that 
if a creditor ** votes in respect of his 
whole debt he shaU be deemed to have 
surrendered his security unless the 
Court on application is satisfied that 
the omission to value the security 
has arisen from inadvertence/' In 
Schedule n. to the same Act, rule 13 
provides: "Where a creditor has so 
valued his security, he may at any 



time amend the valuation and proof 
on showing to the satisfaction of the 
tinistee, or the Court, that the valua- 
tion and proof were made hofid fide 
on a mistaken estimate, or that the 
security has diminished or increased 
since its previous valuation ; but every 
such amendment shaU be made at the 
cost of the creditor, and upon such 
terms as the Court shall order, unless 
the trustee shall allow the amendment 
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surrender of the security 'unless leave to amend be giveu under 
rules 13 and 14 of Schedule II. 

P. M. Francke, for the trustee : 

The lien is abandoned, and the debt satisfied by the proof: 
Stammers v. Elliott[lS&S\ (3). Unless inadvertence be shown, there 
is no right to amend, and here there is no inadvertence : In re Safety 
Explosives [1904] (4). 

[He was stopped.] 

11. Reed, K.C., in reply, referred to Ex parte Clarke [1892] (5), 
Ex parte Rhoades [1899] (6), and Ex parte Buenos Ayres and Pacific 
Raibvay [1901] (7). 

BiOHAM, J. : I am not disposed to allow this amendment. At 
the time proof of the debt was lodged, it was known, or must be 
taken to have been known, that there was the possibility of acquiring 
this security, if article 21 were subsequently altered, as it was by the 
resolution of 20 February, 1904, and if it was intended to amend 
the proof, upon the footing of a new valuation of the security, the 
right should have been reserved in the proof itself. The company 
might have valued it inaccurately, but, if so, they could afterwards 
have applied for leave to amend. I have come to the conclusion 

without application to the Court"; being available for dividend, any diri- 

and rule 14 in the same schedule dend or share of dividend which he 

provides: ** Where a valuation has may have failed to receive by reason 

been amended in accordance witii the of the inaccuracy of the original valua- 

foregoing rule, the creditor shall forth- tion, before that money is made appli- 

with repay any surplus dividend which cable to the payment of any future 

he may have received in excess of that dividend, but he shall not be entitled 

to which he would have been entitled to disturb the distribution of any divi- 

on the amended valuation, or, as the dend declared before the date of the 

case may be, he shall be entitled to be amendment." 
paid out of any money for the time 

(3) L. E. 3 Ch. 195 ; 37 L. J. Ch. 353 ; 18 L. T. 1 ; 16 W. E. 489. 

(4) 11 Manson, 76; [1904] 1 Ch. 226; 73 L. J. Ch. 184; 90 L. T.'331; 52 
W. R. 470. 

(5) 67 L. T. 232, 465 ; 40 W. R. 608 ; 41 76. 116. 

(6) 8 Manson, 136 ; [1901] 1 Q. B. 655 ; 70 L. J. Q. B. 259 ; 84 L, T, 208 ; 
49 W. E. 528. 

(7) 6 Manson, 277 ; [1899] 2 Q. B. 3l7 ; 68 L. J. Q. B, 804; SOL. T. 742; 
47 W. E. 561. 
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that they elected to omit all reference to this security, and they 
have by their own act altered the position of matters. In my 
opinion it is not a case of inadvertence, and this application must 
be dismissed. 

Solicitors : R. F, Yeo ; Motley <t Shireff. 
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SAMUEL V. JARRAH TIMBER AND WOOD- 
PAVING CORPORATION (1). 

1904, Feh'uary 16 ; May 16. H. L. 

Company — Mortgage hy Company of Debenture Stock — dogging Equity of Itedemp^ 
tion — Option to Mortgagee to Purchase at any Time unthin Twelve Months, 

A stipulation in a mortgage of debenture stock, the advance being repay- 
able at thirty days' notice on either side, that the mortgagee is to have ** the 
option of purchasing the whole or any part of such stock at 40 per cent, at 
any time within twelve months " : — 

Held to be void upon the rule that a mortgagee is not allowed at the 
time of the loan to enter into a contract for the purchase of the mortgaged 
property. 

Decision of the Court of Appeal (2) affirmed. 

This was an appeal from an order of the Court of Appeal 
(Collins, M.R.,Romer and Cozens-Habdt, 3 J.), dated 11 February, 
1908, affirming the decision of Erkewich, J., dated 18 June, 1902. 
The facts are stated in the judgments of Lord Magnaohten and 

Lord LiNDLEY. 

P. O. Lawrence, K.C, (J. TF. Manning with him), for the 
appellant : 

There was no " clog " on the equity of redemption, as the option 
was independent of the mortgage, and exercisable whether or not 
there was a failure on the respondents* part to pay off the mort- 
gage. The case is thus like Reeve v. Lisle [1902] (8), and wholly 
different from Bradley v. Carritt [1908] (4), where the collateral 
agreement was to subsist " always hereafter." There is nothing to 
make the stipulation bad before redemption, and the excess, if 
any, can be separated from what is valid. This really amounted to 
an agreement to lend a further sum on specified terms, and the 
whole contract is limited to the currency of the advance. . The 
appellant is entitled to damages, if not to specific performance : 
South African Teiritories v. Wallington [1898] (5). 

(1) Coram, The Lord Chancellor (Earl of Halsbury), Lord Macnaghten, and 
Lord Lindley. 

(2) 10 Manson, 296. 

(3) [1902] A. 0. 461 ; 71 L. J. Ch. 768 ; 87 L. T. 308; 51 W. R. 676. 

(4) [1903] A. C. 253 ; 72 L. J. K. B. 471 ; 88 L. T. 633; 51 W. R. 636. 
^5) [1898] A. C. 309; 67 L. J. Q. B. 470; 78 L. T. 426 ; 46 W. E. 545. 
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Warrington, K.C. {Martelli with him), for the respondents : 

Any term restricting the right of redemption constitutes a clog 
on the redemption, and is void. In Noakes c(: Co, v. Rice [1901] (6) 
and Bradley v. Camtt (4), there was no interference with the rights 
but the result would have been to put the mortgagor in a worse 
position after redemption than he was before the mortgage. This 
was a loan on security, and the period of exercise of the option 
" within twelve months '* might have exceeded the period of the 
loan. If this be not a case of a clog, it is at least an infringement 
of the doctrine '* Once a mortgage, always a mortgage." 

P. O. Lawrence, K.C, replied. 

The House took time for consideration. 

The Lord Chancellor (Earl of Halsbury) : I regret that in this 
case the state of the authorities leaves me no alternative other than 
to affiim the judgment of Mr. Justice Eekewich and the Court of 
Appeal. A perfectly fair bargain made between two parties to it, 
each of whom was quite sensible of what they were doing, is not to- 
be performed because at the same time a mortgage arrangement was- 
made between them. If a day had intervened between the twa 
parts of the arrangement the fact of the bargain which the appellant 
claims to be performed would have been perfectly good and capable 
of being enforced ; but a line of authorities going back for more 
than a century has decided that such an arrangement as that 
which was here arrived at is contrary to a principle of equity the 
sense or reason of which I am not able to appreciate, and very 
reluctantly I am compelled to acquiesce in the judgments appealed 
from. 

Lord Macnaghten : By letter dated 11 June, 1901, the appellant, 
Henry Samuel, offered to advance to the respondent company 5,000Z. 
at 6 per cent, upon the security of 80,0001. first mortgage debenture 
stock of the company, subject to his having " the option to purchase 
the whole or any part of such stock at 40 per cent, at any time 

(6) [1902] A. C. 24 ; 71 L. J. Oh. 139 ; 82 L. T. 62 ; 50 W. E. 306 ; 66 
J. P. 147. 

M. — VOL. XI. 19 
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within twelve months." Other conditions were attached to the 
offer, but they are not material for the purpose of the present ques- 
tion. Then followed this provision : — ** The advance to become due 
and payable with interest at thirty days' notice on either side." 
The offer was accepted by the company. The stock was duly 
created and registered in Samuel's name. Within the period of 
twelve months, and before the company gave notice of intention to 
repay the advance, Samuel claimed to purchase the whole of the 
mortgaged stock at the agreed price. Thereupon the company 
brought this action, asking for redemption and a declaration that 
the option was illegal and void. Both Mr. Justice Eekewich and 
the Court of Appeal decided in favour of the company. Having 
regard to the state of the authorities binding on the Court of Appeal, 
if not on this House, it seems to me that they could not have come 
to any other conclusion, although the transaction was a fair bargain 
between men of business without any trace or suspicion of oppression, 
surprise, or circumvention. 

It is, I think, unnecessary to consider what the true construction 
of the agreement between Samuel and the company may be. The 
result would have been precisely the same if the agreement had in 
terms declared that the option was not to continue after repayment. 
The law undoubtedly is that a condition such as that in question, if 
legal and binding at all, must come to an end on repayment of the loan. 

In the Court of Appeal the question was treated as governed by 
the principle, of which Noakes dc Co. v. Rice (6) is a recent example, 
that on redemption the mortgagor is entitled to have the thing mort- 
gaged restored to him, unaffected by any condition or stipulation 
which formed part of the mortgaged transaction. That principle, I 
think, is perfectly sound. But, in my opinion, the question here 
depends rather upon the rule that a mortgagee is not allowed at 
the time of the loan to enter into a contract for the purchase of the 
mortgaged property. This latter rule, I think, is founded on senti- 
ment rather than on principle. It seems to have had its origin in 
the desire of the Court of Chancery to protect embarrassed land- 
owners from imposition and oppression. And it was invented, I 
should suppose, in order to obviate the necessity of inquiry and 
investigation in cases where suspicion may be probable and proof 
difficult. I gather from some general observations made by Lord 
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Habdwickb in Mellor v. Lees [1742] (7) that he would have been 
disposed to confine the rule to cases in which the Court finds or 
suspects '' a design to wrest the estate fraudulently out of the 
hands of the mortgagor/' and to cases of ** common mortgage," 
that is, as I understand it, mortgage of land by deed. It 
will be observed that in the later case of Toomes v. Consett 
[1745] (8), which is often referred to for a statement of the rule, his 
Lordship speaks only of ''a deed of mortgage" — an instrument 
which perhaps rather lends itself to imposition ; for no one, I am 
sure, by the light of nature ever understood an English mortgage 
of real estate. In Vernon v. Bethell [1762] (9), Lord Chancellor 
NoBTHiNGTON, then Lord Hbnlbt, laid down the law broadly in the 
following terms : — " This Court, as a Court of conscience, is very 
jealous of persons taking securities for a loan and converting such 
securities into purchases. And, therefore, I take it to be an estab- 
lished rule that a mortgagee can never provide at the time of 
making the loan for any event or condition on which the equity of 
redemption shall be discharged and the conveyance absolute. And 
there is great reason and justice in this rule, for necessitous men 
are not, truly speaking, free men, but to answer a present exigency will 
submit to any t^rms that the crafty may impose upon them." This 
doctrine, described by Lord Henley as an established rule nearly 
150 years ago, has never, so far as I can discover, been departed 
from since or questioned in any reported case. It is, I believe, 
universally accepted by text-writers of authority. Speaking for 
myself, I should not be sorry if this House could have seen its way 
to modify it so as to prevent its being used as a means of evading a 
fair bargain come to between persons dealing at arms' length and 
negotiating on equal terms. The directors of a trading company in 
search of financial assistance are certainly in a very different posi- 
tion from that of an impecunious landowner in the toils of a crafty 
money-lender. At the same time, I quite feel the difficulty of 
interfering with any rule that has prevailed so long, and I am not 
prepared to differ from the conclusion at which the Court of Appeal 
has arrived. I am> therefore, of opinion that the appeal must be 
dismissed with costs. 

(7) 2 Atk. 494. 

(8) 3 Atk. 261 . 

(9) 2£den, 110, 113, 

19 2 
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Lord Lindlet: The letter of 11 June, 1901 , written by the 
defendant to the plaintiff company, contained an offer of a loan of 
5,000/. to the company upon certain terms, and this offer and the 
terms proposed were accepted by the company by their letter in 
answer, dated 14 June, 1901. These two letters constituted an 
agreement between the parties. The main provisions are as 
follows, viz., iirst, that the defendant should forthwith lend the 
company 5,000/. at 6 per cent., redeemable on thirty days' notice 
by either party; secondly, that the defendant should have as 
security 30,000/. of the company's first mortgage debenture stock 
transferred to him ; thirdly, that the directors of the company 
should elect a nominee of his on their board; fourthly, that the 
defendant should have the option of purchasing the whole or any 
part of such stock at 40 per cent, at any time within twelve months ; 
fifthly, that he should have a further option — ^viz., in the event of 
the company at any time raising further capital or selling its under- 
taking for shares or stocks of another company, the defendant 
should have the option of underwriting the taking up of such new 
capital, or shares, or stocks at a commission of 10 per cent. 

The first question is, What is the true nature of this agreement ? 
Is it a mortgage with an option to purchase, or is it a conditional 
sale, or is it an agreement giving Samuel an option to hold the 
debenture stock as a mortgage or a purchase ? It appears to me 
to be clearly a mortgage with an option to purchase. A loan of 
5,000/. on security was what the company wanted, and what 
Samuel agreed to let the company have on terms. They were not 
bargaining for anything else. As soon as the 5,000/. was advanced, 
and the debenture stock was placed at Samuel's disposal, he was in 
the position of mortgagee of that stock. He had the rights of a 
mortgagee, and the company had the rights of a mortgagor. There 
was that reciprocity and mutuality of remedies which distinguish a 
mortgage transaction from a conditional sale and from other trans- 
actions more or less resembling a mortgage, but not really constituting 
a mortgage. The transaction was, in my opinion, a mortgage plusy 
amongst other things, an option to purchase, which, if exercised 
by the mortgagee, would put an end to the mortgagor's right to 
redeem — i.e., would prevent him from getting back his mortgaged 
property. This was the view taken by Mr. Justice Kekewich, and 
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by all the members of the Court of Appeal, and I am unable myself 
to view the transaction differently. 

In Lisle v. Reeve [1901] (10), Mr. Justice Buckley suggested 
some instances in which he considered a mortgagee might validly 
stipulate for an option to buy the equity of redemption; but 
although his decision was aflSrmed first by the Court of Appeal 
and afterwards by this House: Reeve v. Lisle (Q), the affirmance 
proceeded entirely on the fact that the agreement to buy the equity 
of redemption was no part of the original mortgage transaction, 
but was entered into subsequently, and was an entirely separate 
transaction, to which no objection could be taken. It is plain that 
the decision would not have been affirmed if the agreement to buy 
the equity of redemption had been one of the terms of the original 
mortgage. The Irish case In re Edwards' Estate [1861] (11) is to 
the same effect. 

I cannot help thinking that both parties intended that the two 
options to purchase the 80,000Z. debenture stock and to underwrite 
further capital or debenture stock, if issued, were to be exercisable 
even after payment off of the 5,000i. But the decisions of this 
House in Noakes d Co, v. Rice (6) and Bradley v. Carntt (4) con- 
clusively show that, whatever might have been intended, Samuel 
could not have been entitled to exercise either option after repay- 
ment of his loan. But these decisions and the previous decision of 
Salt V. Marquis of Xorthamptoii [1891] (12) emphatically recognise 
the old doctrine "Once a mortgage, always a mortgage,'* which is too 
well settled to be open to controversy. Lord Hardwickb said in 
Toomes v. Consett{S), "This Court will not suffer in a deed of 
mortgage any agreement in it to prevail that the estate become an 
absolute purchase in the mortgagee upon any event whatsoever.*' 
But the doctrine is not confined to deeds creating legal mortgages. 
It applies to all mortgage transactions. The doctrine "Once a 
mortgage, always a mortgage," means that no contract between a 
mortgagor and a mortgagee made at the time of the mortgage and 
as part of the mortgage transaction, or, in other words, as one of 
the terms of the loan, can be valid if it prevents the mortgagor 

(10) [1902] 1 Ch. 53, 68; 71 L. J. Ch. 42 ; 85 L. T. 464 ; 50 W. R. 231. 

(11) 11 Ir. Ch. E. 367. 

(12) [1892] A. C. 1 ; 61 L. J. CSi, 49; 65 L. T. 765; 40 W. E. 529. 
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from getting back his property on paying off what is due on his 
security. Any bargain which has that effect is invalid, and is 
inconsistent with the transaction being a mortgage. This principle 
is fatal to the appellant's contention if the transaction under 
consideration is a mortgage transaction, as I am of opinion it 
clearly is. 

Then it was contended that, as the property mortgaged was 
debenture stock issued by a limited company, the case did not fall 
within the principle to which I have been referring. I confess my 
inability to follow the argument on this point. Debenture stock is 
usually a sum of money charged on the assets of the company 
issuing it. It may be redeemable or irredeemable, in which case 
it is not a mortgage at all. But, whether redeemable or irredeem- 
able, it is capable of being made a security for money lent upon it. 
It can be mortgaged as well by the company which isbues it as by 
an ordinary holder. I can discover no reason for treating a mort- 
gage of debenture stock as something so different from other 
mortgages as to render the principle ** Once a mortgage, always a 
mortgage," inapplicable to it. 

In my opinion the appeal ought to be dismissed with costs. 

Appeal dismissed. 

Solicitors : Dale^ Newman dc Hood, for the Appellant. 
H, Percy Becher, for the Bespondents. 
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SHEPHEARD AND ANOTHER v. BROOME (1). 

1904, March 14, 15 ; Matj 17. H. L. 

Company — Prospedua — Disdosure of Contracts — Companies Act, 1867, s, 38 — 

Directors' Liability Act, 1890, s, 3. 

Where the directors of a company enter into a contract with a promoter 
for the payment of services in the form of a bonus or commission of fixed 
amount, and the contract is subsequently rescinded and replaced by an 
undertaking that the promoter's claim to proper remuneration shall be 
honourably met by the directors, Ruch contract and undertaking ought 
under section 38 of the Companies Act, 1867, to be disclosed in the 
prospectus, and in a case to which that section applies the directors are 
liable for non-disclosure to persons who have taken shares on the faith of 
a prospectus not mentioning either the contract or undertaking, but 
referring to certain other contracts as "the only contracts** to which the 
company was a party. 

Decision of the Court of Appeal suh nom, Broome v. Speak (2) affirmed. 

This was an appeal from an order of the Court of Appeal 
(Collins, M.B., Bomer and Cozens-Hardt, L.JJ.) affirming the 
decision of Buckley, J. The question was whether the appellants 
were liable, as directors of the London and Northern Bank, for the 
non-disclosure of certain contracts in the prospectus. 

The company was incorporated on 6 April, 1898, with a capital of 
2,000,000Z., divided into 26,000 preference shares of 101. each and 
175,000 ordinary shares of lOZ. each, for the purpose of carrying on 
the business of banking in all its branches. The promoter of the 
company was one Bowden, and on 9 May, 1898, an agreement was 
made between Bowden and the company under which the former 
was to receive 20,000Z. as promotion money and preliminary expenses. 
In or about August, 1898, Bowden entered into negotiations for the 
acquisition by the company of the assets and business of the Leeds 
Bank. The purchase price of the Leeds Bank was to be 142,500/., 
and a deposit was required of 10 per cent. — 14,250Z. On September 
8, 1898, Bowden wrote to the general manager of the Leeds Bank 
that he had decided to pay the deposit. On 21 September, 1898, one 
John Daniel Haddock, purporting to act as trustee for the company, 
wrote to one Craig, who was a nominee of Bowden, a letter in the 
following terms : — ** The London and Northern Bank, Limited, 

(1) Coram, the Lord Chancellor (Earl of Halsbury), Lord Macnaghten, 
Lord James of Hereford, and Lord Lindley. 

(2) 10 Mansou, 38. 
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80—81, Clement's Lane, London, E.G., September 21, 1898. 
Charles Craig, Esq., La^^rence Buildings, Manchester. Dear Sir, — 
In consideration of your advancing me the sum of 14,2502. to enable 
me to pay the same to the Leeds Joint Stock Bank, Limited, as 
deposit on purchase of their undertaking and assets, and your taking 
the risks of forfeiture, I hereby agree to repay the same on the 
directors going to allotment or on October 80 next together with 
7|500Z. bonus for such loan." 

On 26 September, 1898, Haddock, purporting to act as trustee 
for and on behalf of the company, entered into an agreement with 
the Leeds Bank for the purchase by the company of the under- 
taking of the Leeds Bank for 142,500Z., to be satisfied as to the whole 
or part in cash or shares at the option of the Leeds Bank. On the 
same day Bowden paid to the Leeds Bank the deposit of 14,250/. 
On 27 September, 1898, the agreement was adopted by the board, 
and it was arranged that the adoption of the commission note should 
be recommended for confirmation at the next meeting of the board, 
when a fuller attendance of the directors might be present. Neither 
the appellant Shepheard nor the appellant Clayton was present at the 
meeting of 27 September, 1898. On 1 October, 1898, another meeting 
of the board was held, at which the appellants, Shepheard and Clayton, 
were both present, when the following resolution was passed: — 
** That, in consequence of Mr. Craig having found the deposit at his 
own risk, the board agrees to repay the same with a bonus of 
7,500Z. if the directors go to allotment and when the purchase is 
completed." On 1 October, 1898, a letter was written to Craig, the 
secretary of the London and Northern Bank, in the following terms: — 
**Dear Sir, — I am instructed to acknowledge the receipt of your 
letter of the 21st ult., which I placed before my directors at their 
meeting to-day, and to say that, in consequence of your having 
introduced the business and carried through the negotiations and 
found the deposit in connection with the purchase of the Leeds Joint 
Stock Bank, Limited, my directors agree to repay you the same 
together with a bonus of 7,500/." 

Strong objections having been made to the payment of the 7,500/. 
bonus, a meeting between the directors of the company and the 
directors of the Leeds Bank was held on 10 October, 1898, and at 
the meeting the following resolution was passed : — " That after full 
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discussion and hearing the views of the directors of the Leeds Joint 
Stock Bank, Limited, and upon the chairman giving Mr. Bowden 
his assurance that his right to receive proper remuneration for 
<;ommi8sion on introducing the business of the Leeds Joint Stock 
Bank, Limited, and raising the necessary deposit shall be honourably 
met at a future meeting of the directors of the London and Northern 
Bank, Limited, it is resolved, with the assent of Mr. C. E. Craig, 
that the contract contained in the letter of September 21, 1898, 
be cancelled, and that the subject be adjourned to a future meeting 
of the board." At the same meeting the prospectus, proofs of 
which had already been printed, was altered by striking out the 
reference to the letter of September 21, 1898, which it had previously 
contained. It stated that the only contracts to which the bank was 
a party were those of 9 May, 1898, and 20 September, 1898. On 
18 October, 1898, Craig wrote to Haddock: — ** Referring to the 
letter which you wrote to me dated September 21, 1898, I under- 
stand that the directors of the London and Northern Bank have 
passed a resolution to the effect that the claim which I may have 
{or commission in introducing the business of the Leeds Joint Stock 
Bank, Limited, or for raising the necessary deposit, shall be honourably 
and properly met. Having regard to that assurance, I am quite 
willing to agree to the terms of your letter to me being cancelled and 
the arrangement there suggested being considered at an end." 

On 20 October, 1898, a meeting of the board took place, at which 
both the appellants, Shepheard and Clayton, were present, and the 
prospectus as altered was adopted, and it was resolved to issue it, 
and the same was in fact issued on that day. 

Buckley, J., and the Court of Appeal held that the true effect of 
the resolution of 10 October, 1898, was to substitute an agreement 
to pay a quantum meruit for the agreement to pay the fixed sum 
of 7,500Z. under the letter of 21 September, 1898. The only 
distinction between the case of the appellant Shepheard and the 
appellant Clayton was that the appellant Shepheard was, and 
Clayton was not, present at the meeting of 10 October, 1898. 

On or about 24 October, 1898, the plaintiff applied for 400 
ordinary shares of 101. each in the company, which were allotted to 
him on 26 October, 1898. The company went into voluntary 
liquidation on 29 December, 1899, and the winding up was ordered 
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to be continued under the supervision of the Court by an order 
made 17 December, 1900. The plaintiff (respondent) brought hia 
action for damages for the non-disclosure of the contracts relating 
to the commission or bonus agreed to be paid to Bowden. The 
Courts below gave judgment in his favour. 

Hcdclane, K.C., and Cassel, for the appellants : 

The alleged contracts relied on by the respondent were not 
legally complete or binding, and in fact were not contracts at all 
within the meaning of section 38 of the Act of 1867. They were 
not material, and their disclosure or non-disclosure could not have 
affected the mind of any intending shareholder. The statute only 
requires that the names and dates of the contracts should be 
disclosed, not the substance. Then the words are '' knowingly 
issue,'* which in TwycrosB v. Grant [1877] (8) was held to mean 
"intentionally" issue, and it was held that the intention might 
be said to exist though the directors believed it was not necessary to 
disclose. But a protection against rogues ought not to be converted 
into a trap for the honest, and directors have not been made 
insurers. Some effect ought to be given to the waiver clause^ 
otherwise directors are exposed to dangers which they cannot 
reasonably be expected to foresee. A director might be anxious to 
comply with the section, and, as was done here, take the best advice 
as a precaution against possible omissions, and draw a waiver 
clause. Why should not shareholders be bound by such a clause^ 
and why should a director be exposed to ruin on account of an 
honest mistake? The word "knowingly" is of most frequent 
occurrence in criminal statutes, and has always been held to import 
a mens rea. To sustain an action under the section there must at 
least be such materials as would be required in an action of deceit. 
There was here no such intentional concealment as is contemplated by 
the statute. It is said that ignorance of law is no excuse; but Lord 
Wbstbury in Cooper v. Phihhs [1867] (4) restricted the maxim ta 
the general law. It cannot be applied to a particular statute^ 
much less to the construction of a contract, which in truth is 
matter rather of fact than of law; see^^er Lord Chelmsford in £arl 

(3) 2 C. P. D. 469 ; 46 L. J. C. P. 636 ; 36 L. T. 812 ; 25 W. R. 701. 

(4) L. E. 2 H. L. 149, 170 ; 16 L. T. 678 ; 15 W. R. 1049. 
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Beaiichampy. Winn[187Q]{S). In any case some limitation must 
be placed on section 88; see per Bramwell, L.J., in Twycrosa 
V. Grant (6). The extent of that limitation is dealt with by 
Thesigeb, L.J., in Sullivan v. Mitcalfe [1880] {7), It is not shown 
that the respondent suffered any damage, and damage must be 
proved. 

[They also cited Peek v. Gumey [1873] (8), Cackett v. Keswick 
[1902] (9), and McConneU v. Wright [1903] (10).] 

Asthui^y K.C, and Roskill, K.C., for the respondent: 

The contract of 21 September, 1898, was not rescinded ; it was 
only modified, and other terms substituted. That contract was 
material, and the subsequent arrangement of new terms was 
equally material, and all this was intentionally concealed. It is 
not necessary to sustain the action to show that the suppression of 
these facts tended to operate on the minds of intending shareholders. 
It was a statutory duty to disclose. The appellants cannot rely on 
ignorance of the law, for they consulted counsel, nor can they, as 
in Den-y v. Peek [1889] (11) the appellants successfully did, plead 
ignorance of the facts. 

Haldane, K.C., replied. 

The House took time for consideration. 

The Lord Chancellor (Earl of Halsbury) : In this case I take 
the same view which both Mr. Justice Buckley and the Court of 
Appeal have taken as to what the evidence proves; and to my 
mind it is quite immaterial to go through the whole narrative 
of events which have been carefully analysed by Mr. Justice 
Buckley. 

(5) L. E. 6 H. L. 223, 234 ; 22 W. B. 193. 

(6) 2 C. P. D. 496 d seq. ; 46 L. J. C. P. 647 rf seq, ; 36 L. T. 812 ; 25 W. E. 701. 

(7) 5 C. P. D. 455 ; 49 L. J. C. P. 815 ; 44 L. T. 8 ; 29 W. R. 181. 

(8) L. R. 6 H. L. 377 ; 43 L. J. Ch. 19 ; 22 W. R. 29. 

(9) 9 Hanson, 388; [1902] 2 Ch. 456; 71 L. J. Ch. 641 ; 87 L. T. 11: 51 
W. R. 69. 

(10) 10 Manson, 160; [1903] 1 Ch. 546; 72 L. J. Ch. 347; 88 L. T. 431 ; 
51 W. R. 661. 

(11) 14 App. Cjis. 337; 58 L. J. Ch. 864; 61 L. T. 265; 38 W. R. 33; 1 
Meg. 292 , 54 J. P. 148. 
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It comes practically to this : that the defendants issued a pro- 
spectus with the knowledge in their minds that certain contracts 
had been entered into which were not referred to or stated in the 
prospectus. That the contract in question was not material, I 
should have thought, was hardly arguable ; and, indeed, once the 
facts are understood, it is very difficult to argue that "he" 
(in the language of Lord Justice Romeb) " did not appreciate 
the legal effect of the circumstances which he knew, or did not 
understand that those circumstances caused such a liability to be 
cast upon the company as had to be set forth in the prospectus 
under section 88." It is hardly necessary to add that, if that is 
the true result of the evidence, no advice given him by any 
one can relieve him from the consequences of being a party to 
that prospectus. 

I feel with Lord Justice Cozbns-Hardy that it is a painful duty 
to be obliged to treat that as fraudulent which in truth was not 
fraudulent ; but section 88 of the Act of 1867 compels us to say 
that it shall be deemed to be fraudulent. The statute, rightly or 
wrongly, contemplated the possibility of there being no actual 
fraud, and intentionally enacted that, even if there were no fraud 
in the ordinary sense, yet if the facts established the issue of a 
prospectus which did not mention a contract under the circum- 
stances contemplated by that section, and which exist in this case, 
such prospectus should be deemed fraudulent. 

While, therefore, I quite agree with every Judge who has dealt 
with this case that it would be wrong to attribute fraud to 
Shepheard, yet I cannot doubt that his act has brought him within 
the section of the Act of Parliament, and accordingly, therefore, 
that this appeal must be dismissed with costs. 

Lord Macnaghten : I am of the same opinion. I should have 
been very glad if it had been possible to relieve the appellants 
from the consequences of what has occurred, but I see no reason 
to differ from the conclusion of the Courts below. T must say I am 
very sorry for them. 

Lord James of Hereford: It is with great regret that I have 
come to the conclusion that this appeal must be dismissed. There 



Vol. XI.] SHEPHEABD and ANOTHER v. BROOME. 289 

certainly seem to be two docaments, a letter of 21 September, 
1898, and a resolution of 10 October, 1898, which were material 
and important in the interests of the company and its shareholders. 
That the appellants knew of them is admitted ; and, that being so, 
the Directors' Liability Act, 1890, renders the directors issuing a 
prospectus which omits to refer to such contracts liable in damages. 
That the appellants took the best advice they could obtain upon the 
disclosure that should be made in the prospectus and have acted 
in perfect good faith, with the fullest intention and desire to omit 
nothing they ought to have disclosed, does not afford any defence 
against an action founded upon this statute. • 

I think also that, Aprimdfacie cause of action being established, 
the plaintiff must be afforded an opportunity by inquiry of showing 
whether he has sustained any damage. I express no opinion 
whether the facts established at the hearing do or do not sustain a 
claim for damages. 

Lord LiNDLET : It is impossible not to sympathise with the 
appellants in this case, but I cannot say that the decision from 
which they have appealed is wrong in point of law. The Acts of 
Parliament which they have been held to have infringed are very 
stringent, and are not very happily expressed. To be compelled by 
Act of Parliament to treat an honest man as if he were fraudulent 
is at all times painful ; but the repugnance which is naturally felt 
against being compelled to do so will not justify this House in refus- 
ing to hold the appellants responsible for acts for which an Act of 
Parliament clearly declares they are to be held liable. They are said 
to have infringed two statutory enactments : viz., section 38 of the 
Companies Act, 1867, and section 3 of the Directors' Liability Act, 
1890. The first of these has happily been repealed ; but its repeal 
was too late to render the Act inapplicable to this case. The 
appellants are alleged to have infringed these enactments by not 
noticing in a prospectus certain letters and resolutions of the board 
which ought to have been referred to in it, and especially a letter of 
21 September, 1898, and a resolution of 10 October of the same 
year. There can, in my opinion, be no doubt that these letters 
and resolutions were extremely material and ought not to have been 
suppressed. The appellants knew of their existence, but they 



290 SHEPHEAED and ANOTHER v. BROOME. [Manbow, 

honestly believed that it was unnecessary to refer to them. They 
took legal advice on the subject, but whether they were wrongly 
advised or whether they misunderstood the advice given is not 
clear. If the case had turned only on section 88 of the Act of 1867 
it would have become necessary to consider the effect of the 
waiver clause inserted not only in the prospectus, but also in the 
applications for shares. But it is not necessary to decide this 
question, for the waiver clause has no application to the appellants' 
liability under the Directors' Liability Act of 1890. 

The prospectus unfortunately stated a fact which was not true, 
viz., that the only contracts to which the bank was a party were 
the two which were mentioned in it. This untrue statement brings 
the case clearly and unmistakably within section S, sub-section 1, 
of the Directors* Liability Act, 1890. It is contended for the 
appellants that they are not liable under this Act because they had 
reasonable ground to believe, and did believe, that the statement in 
the prospectus was true. But they knew of the documents, and 
they knew they were not disclosed ; they thought they were not 
such as required disclosure. This is a question of law; and I 
agree with Mr. Justice Buckley and the Court of Appeal that a 
mistake of this kind does not furnish a defence to an action 
founded on the statute in question. Twy cross v. Grant (3) is an 
authority in favour of this view, although it turned on the Act 
of 1867. 

It was then contended that there was no evidence that the 
plaintiff, who took shares on the faith of the prospectus, had 
sustained any damage by reason of the untrue statement contained 
in it. The company failed about a year after it was formed, and 
the plaintiff has lost the money he paid for his shares. This 
appears to me to be exiSiciQicii pnmd facie evidence of some damage 
sustained by the plaintiff by reason of the untrue statements in 
question. All that has been done by the Court as yet has been 
to decide that the plaintiff has proved enough to entitle him to 
an inquiry as to the amount of damages which he has sustained 
by reason of such statements. This is quite in accordance with 
the usual practice in actions of this kind when brought in the 
Chancery Division, and it is extremely convenient. It saves 
the trouble and expense of going into evidence which will be 



Vol. XI.] SHEPHEARD AND ANOTHEE r. BEOOME. 291 

useless if the plaintiff fails to establish any liability of the defendant 
to him. 
The appeal ought to be dismissed with costs. 

Appeal dismissed* 

Solicitors : Waterltouse d Co.j for the Appellants, 

liowcUfes, Rawle d Co., agents for Cooper dt Sons, 
Manchester, for the Eespondent. 



In re STKAND WOOD CO. 

1904, May 31 ; June 1. C. A. Vaughan Williams, Eomeb, and 

Cozens-Hardy, L.JJ. 

Company — Winding-up — Practice — Misfeasance Suimnons — Securiti/ for Costs hy 
Liquidator — Companies {Winding-up) Acty 1890, «. 10. 

The practice of the Court is not to order a liquidator of a company in 
winding-up to give secui'ity for costs on a summons by him under sec- 
tion 10 of the Companies (Winding-up) Act, 1890. It wiU, however, in a 
proper case, make an order against him personally for the costs of such an 
application. 

The principle of Cowell v. Taylor (1) applied. 

This was an appeal from the decision of Mr. Eegistrar Hood. 

At extraordinary general meetings of the company held on 21 
January, 1902, and 6 February, 1902, respectively, special resolu- 
tions were passed and confirmed for the voluntary winding-up of 
the company, and appointing a liquidator. 

On 19 April, 1904, the liquidator took out a summons against 
certain of the directors of the company seeking to make them liable 
for certain moneys of the company alleged to have been misapplied 
by them. On 28 April two of the respondents to that summons 
took out a summons asking that the company and the liquidator 
might be ordered to give security for costs. The Eegistrar refused 
to make any order on the application. The appeal was from that 
refusal. 

The ground of the application was that the Strand Wood Co. had 
no assets, the whole of its property havmg been transferred on 

(1) 31 Ch. D. 34 ; bb L. J. Ch. 92 ; 53 L. T. 483 ; 34 W. E. 24. 
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reconstruction to a new company formed for that purpose, and that 
the liquidator was, as the appellants were informed and believed, a 
man of no financial position. The answer of the liquidator was 
that he retained control of the greater part of the assets of the 
company pending the discharge of outstanding liabilities, which 
assets would be available for costs, and the new company had 
sanctioned the issue of the summons, and that it was not true that 
he was a man without property. 

A. H. Jessel, for the appellants : 

The Court has jurisdiction in a proper case to order a liquidator 
to give security for the costs of a misfeasance summons. Peabson, J., 
made such ar order in In re Wedgwood Co. [1884] (2), and 
Bacon, V.-C, in In re Seventh East Central Building Societif 
[1884] (3). 

[EoMEB, L.J. : As at present advised, I do not assent to that.] 

It is analogous to the case of a limited company, which, when 
plaintiffs, can be ordered to give security under section 69 of the 
Companies Act, 1862. In In re W. Potcell d: Sons [1896] (4), 
BoMEB, J., seems to have assumed that there was jurisdiction to 
make the order. He declined to order security in that case, but he 
did so on the ground that the Court at the trial might order the 
liquidator to pay the costs personally ; and he also thought that, in 
considering whether the liquidator ought to be ordered to pay the 
costs personally, the Court would have regard to the fact that the 
liquidator had opposed an application for security. That has since 
been followed by Stirling, J., in In re Westei-n Counties Steam 
Bakeries and Milling Co. [1896] (5) ; see Palmer's Company, 
Precedents (9th ed.), Part II. pp. 632, 688. 

[RoMER, L.J. : The principle of Coicell v. Taylor [1885] (1) is 
against the appellants.] 

(2) May 29, 1884, unreported. 

(3) 51 L. T. 109. 

(4) 3 Manson, 53; [1896] 1 Ch. 681 ; 65 L. J. Ch. 454; 74 L. T. 220; 41 
W. li. 618. 

(5) May 4, 1896, unreported. 
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In In re W. Poicell d Sons (4), it was argued that the Court had 
no jurisdiction to order a liquidator to give security, but it was not 
so held. 

[BoMBB, L.J. : It appears to me now, though it did not occur to 
me at the time, that I might have based my decision upon want of 
jurisdiction.] 

In this case the liquidator is a mere shadow, and the company 
will get no benefit by his action, as it has sold its undertaking to 
another company. That brings this case within the exception 
stated by Bowbn, L.J., in Cowell v. Taylor (1). 

Mark Romer, for the liquidator, was not called upon. 

Yauohan Williams, L.J. : I am afraid that the practice is against 
the appellants, and the appeal fails. 

I wish to say for myself that, if this were a new matter, inasmuch 
as I personally while acting as the Judge in company matters saw 
many instances of the abuse of the present law, I should not have 
been sorry if there had been a power to require security to be given 
in a case of this kind where the circumstances were such as to lead 
the Court to think that it ought to be ordered. The cases, however, 
are too strong for me, and we must be content with the practice as 
it stands. 

BoMEB, L.J. : I think that the appeal fails, and must be dis- 
missed. The case comes within the principle of Cowell v. Taylor (1). 
The liquidator comes here under the Act of Parliament and in the 
performance of his statutory duties ; and in a case like that, where 
it is not suggested that the application is frivolous or made 
improperly by the liquidator, he is not, in accordance with the 
practice of this Court, bound to give security for costs. 

Cozens-Habdt, L.J. : I agree. It is clear that this case does not 
come within section 69 of the Companies Act, 1862. Here the 
company is not the plaintiff; but it is agreed that by analogy, where 
the liquidator comes under the express provisions of section 10 of 
the Companies Act, 1890, we ought to treat him as being in the 

M. — ^VOL. XI. 20 



294 In re STRAND WOOD CO. [Mansow, 

same position as a plaintiff company. I cannot follow that. As a 
general rule, the practice as to security for costs is settled by Coivell 
V. Taylor (1), and other cases. It seems to me that we should he 
going beyond that authority if we required the liquidator here to 
give security for costs. 

I wish to emphasise what was said by Lord Justice Bomer in 
In re W. Powell dt Sons (4), that the Court on a misfeasance 
summons will not have the least hesitation in making a personal 
order for payment of costs by the liquidator in a proper case. 

Appeal dismissed. 

Solicitors: Artlmr J, Benjamin, for the Appellants. 
Bisgood d Marshall, for the Liquidator. 



MOSELEY V. KOFFYFONTEIN MINES, LIMITED. 

1904, May 12, 20. C A. Vaughan Williams, Stirling, and 

Cozbns-Hardy, L.JJ. 

Company — Shares — Issue at a Discount — Debentures Issued at a Discount — Option 
to Exchange Debentures for Fully Paid Shares at XL Share for \L of Debenture 
-^Validity of Scheme, 

A company proposed to issue debentures for 1002. each at 80/. per 
debenture, the principal sum to be repaid on 1 November, 1909, or such 
earlier date as the same might become payable under the conditions of the 
debentures. The circular announcing the issue contained this clause: — 
** Debenture-holders will have the right at any time prior to 1 May, 1909, 
to exchange their debentures for fully paid shares in the company at the 
rate of one \h fully paid share for every M, of the nominal amount of the 
debentui'es." Under the conditions of the debentures the principal sum 
was to be immediately repayable in the event of the registered holder of the 
debenture giving the company notice in writing directing it to allot to him 
fully paid shares in exchange for the debenture in accordance with this 
scheme : — 

Held (reversing the judgment of Buckley, J.), that the scheme as it 
stood might be made use of for the purpose of acquiring fully paid shares 
of the nominal value of lOOZ. by the payment of 802. only, and it was open 
to abuse, and an injunction ought to be granted restraining the issue of the 
debentures pursuant to the scheme. 

The defendant company proposed to issue 85,000 5 per cent, first 
mortgage debentures at 802. per lOOZ. debenture, and the circular 
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announcing this issue contained this clause : " (D) Debenture- 
holders will have the right at any time prior to May 1, 1909, to 
exchange their debentures for fully paid shares in the company at 
the rate of one IZ. fully paid share for every \l, of the nominal 
amount of the debentures." 

The principal moneys secured by the debentures were covenanted 
to be repaid on 1 November, 1909, or such earlier date as the same 
might become payable in accordance with the conditions of the 
debentures. Condition 8 of the debenture trust deed provided that 
the principal moneys should immediately become payable in the 
event, among others, of the registered holder giving to the company 
a direction in writing under condition 10, which was as follows : 
'' The registered holder hereof may at any time prior to the 1st of 
May, 1909, direct the company in writing addressed to it at its 
registered office for the time being, to allot and issue to him in 
exchange for and in satisfaction of this debenture fully paid shares 
of the company [sicl capital " (as distinguished from life governors' 
shares) "of the company, at the rate of one share of IZ. for every 
IL of the nominal amount of the debenture, and the company shall 
after the surrender of this debenture comply with such direction." 

The plaintiff, in an action on behalf of himself and all other 
shareholders in the company, moved to restrain the company and 
its directors until the trial of the action or further order from 
carrying into effect the proposed allotment of debentures pursuant 
to the scheme set forth in the circular, and from proceeding with 
the issue of any debentures pursuant thereto. 

The motion came before Buckley, J., on 6 May, 1904. 

Buckmaster, K.C, and H. Greenwood, for the plaintiff. 

Neville, K.C, Asthury, K.C, and J. W. M. Holmes, for the 
defendants. 

Buckley, J. : An action is here brought by one shareholder, 
suing on behalf of himself and all other shareholders, to restrain 
the company and its directors from carrying out a particular issue 
of debentures which is contemplated, and the terms of which are 
stated in a circular dated 25 April, 1904. There is no question as 
to the powers of the directors. The question is whether the bargain 

20 2 
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which they propose to make is ultra tires, as involving the issue of 
shares at a discount, which, of course, the corporation cannot 
legally make. The whole question therefore turns on Clause D of 
the terms of issue. 

The first cardinal fact upon which I proceed is this : that it 
seems to me that this scheme is not a colourable device for the 
purpose of the issue of the shares at a discount. If it were so, I 
should regard it from a very different point of view. The facts as 
regards the value of the shares are these : Their present market 
price is about three-eighths or a half of their face value, but the 
plaintiff says (and I will take it that it is so) that that is to a large 
extent a nominal price ; that the purchase of a few shares or the 
sale of a few shares would send the price very much up or very 
much down ; and that, although that is the price to-day, it may be 
very much altered to-morrow. I also take into account that the 
plaintiff says that, after he has made investigation into various 
matters, it is likely that he may be able to carry through a proposal 
to issue a considerable further number of shares at par. Taking 
all those facts into consideration, it seems to me that the trans- 
action here proposed is not colourable; it is not a mere device under 
which the company is going to take 80Z. with the intention, or 
expectation, or reasonable probability that the holders of debentures 
for that 60L will come to-morrow, or next week, or within the next 
six months, and say, '* Give us lOOZ. worth of shares.'* I am quite 
satisfied that that is not, in the state of facts, a thing that was ever 
contemplated or is likely to happen. That being so, finding it not 
to be a colourable transaction, I have to look to see what the nature 
of it is. Now the nature of it is that the company is to receive 80/.» 
and for that is to issue debentures for lOOZ., which are to be 
redeemable at par in November, 1909, so that the company comes 
under a liability to pay at a subsequent date 100/. Clause D, the 
clause in question, is this : " Debenture-holders will have the right 
at any time prior to 1 May, 1909, to exchange their debentures 
for fully paid shares in the company at the rate of 11. fully paid 
share for every li. of the nominal amount of the debentures.'* 
Now, if any person, having taken his debentures, exercised that 
right to-day, the day after he gets his debenture he would only get 
three-eighths or a half — 501. or something less than 601. worth of 
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shares for his 802. Of coarse he will not do that if he is a wise 
man ; it is not likely that he will. The scheme, therefore, is not 
illusory. Then what does he get, having regard to Clause D ? It 
seems to me that the matter may he regarded in either one of two 
ways. The debenture-holder either obtains for 802. a debt of 100/. 
payable in 1909, or in an event, at an earlier date, in which case 
he is to invest the money in shares ; or he becomes entitled to a 
5 per cent, investment constituting property which he is to be 
entitled to exchange for 1002. worth of shares in the company. If 
it be the first case, and the bargain be not illusory, but real, then 
at the anticipated date of repayment the 1002. will honestly become 
due to him, because there has been reserved to him the right to 
ask for his 1002. earlier, if he is minded to invest it in a particular 
way. Taking that 1002., he would buy 1002. worth of shares with 
it, and there would be no issue of shares at a discount. If the 
other view be the true view (and I rather think it is the better view), 
if what he holds is an obligation of the* company to pay at a 
postponed time, which obligation he is entitled to exchange for 
1002. worth of fully paid shares in the company, then those shares 
are not going to be paid for in cash at all ; they are going to be 
paid for in property. The cases of Ooi-egum Qold-mining Co. oj 
India, Limited v. Roper [1892] (1) and In re Wragg, Limited [1897] (2), 
have established this : that it is competent for a company to receive 
payment for shares in property which the company agrees to take 
as of a value irrespective of what may be the intrinsic or real value 
of the property. As to that. Lord Watson in the Ooregxim Case (1) 
says : '* It has been decided that, under the Act of 1862, shares 
may be lawfully issued as fully paid up for considerations which 
the company has agreed to accept as representing in money's worth 
the nominal value of the shares. I do not think any other decision 
could have been given in the case of a genuine transaction of that 
nature where the consideration was the substantial equivalent of 
full payment of the shares in cash. The possible objection to such 
an arrangement is that the company may over-estimate the value 
of the consideration, and, therefore, receive less than nominal value 

(1) [1892] A. C. 125, 136 ; 61 L. J. Oh. 337, 344 ; 66 L. T. 427 ; 41 W. E. 90. 

(2) 4 Maiison, 179; [1897] 1 Ch. 796; 66 L. J. Ch. 419; 76 L. T. 397 ; 45 
W. K. 657. 
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for its shares. The Court would doubtless refuse effect to a 
colourable transaction entered into for the purpose or with the 
obvious result of enabling the company to issue its shares at a 
discount ; but it has been ruled that, so long as the company 
honestly regards the consideration given as fairly representing the 
nominal value of the shares in cash, its estimate ought not to be 
critically examined." Then he goes on to point out that the rule 
is calculated to induce companies to pay extravagant prices for 
goods in order to set them off against shares, and adds, '^ The rule 
is capable of being abused, and I have little doubt that it has been 
liberally construed in practice." 

Speaking for myself, I am exceedingly conscious of the danger 
there is, having regard to the doctrine established by these cases, 
that a door may be opened for shares to be issued at less than their 
nominal value at a discount. The principle of law as established 
is, that if that transaction be not colourable, a transaction of giving 
property fairly taken by the company as being equivalent to the 
nominal value of the shares, then it is good. It seems to me here 
that the property for which the exchange is to be made, reading 
this clause in the latter sense, is one within that principle. It 
follows from this that the transaction was not, in my judgment, 
within the rule prohibiting the issue of shares at a discount. I 
must therefore refuse to make any order on the motion. 

The plaintiff appealed. 

Biickmaster, K.C., and H, Greemvood, for the plaintiff : 

Under this scheme the debenture-holders can compel the com- 
pany to do something which is in effect an issue of shares at a 
discount. It is, therefore, illegal, and the Court cannot consider 
the probability of its being carried out. The shares may be at pre- 
sent below par, but a year ago they stood at 808. for the 11. share, 
and a very few purchases make them rise in the market 
They fluctuate according to the sales or purchases. A successful 
half-year would also send up the shares. This is not like the cases 
where a company agrees to take payment for shares in property, 
in which, so long as the company is acting honestly, the Court will 
not inquire into the adequacy of the consideration : Ooregum Gold- 
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mining Co. of India v. Roper (1), In re Theatrical Tiiist, Limited, 
Chapman's Case [1895] (3), and In re Wragg, Limited (2). That 
applies where the thing given has no fixed money value. In that 
case the Court allows the parties to put their own value upon the 
property ; but where there is a definite money measure fixed by the 
contract it will be invalid if the money value of what is to be given 
in exchange for the shares is less than the par value of the shares : 
In re Almada and Tirito Co. [1888] (4) and Welton v. Saffery 
[1897] (5). 

[Cozbns-Habdy, L.J., referred to Spargo's Case, In re Harmony 
and Montague Tin and Copper Mining Co., Limited [1873] (6).] 

The debenture-holders here have not to wait till the debentures 
are at par to make the exchange. They may do it the very 
day that they are registered. The honesty of the transaction is 
not the question, but whether under the scheme it is possible for a 
man on the payment of 801. to obtain 100{. of shares. If so, it is 
an issue of shares at a discount, and invalid, whatever the intention 
may have been. The debenture-holders can get as many shares aa 
they please by paying 80i. for 1001. of shares. They are really 
given a bonus of 201. of shares for each debenture for which they 
subscribe. 

Neville, K.C., Astbury, K.C., and J. W. M. Holmes, for the 
defendants : 

It is essential to see what the contract really is. The proposal is 
not to issue shares, but debentures, at a discount, and there is 
nothing wrong in that so long as it is bond fide. Shares cannot be 
issued at a discount, because under section 38 of the Companies 
Act, 1862, a shareholder must pay the full face value of his shares 
except so far as he has already paid. That does not apply to 

(3) 2 Manson, 304; [1895] 1 Ch. 771; 64 L. J. Oh. 488; 72 L. T. 461; 43 
W. E. 553; 13 E. 462. 

(4) 38 Ch. D. 415, 423 ; 67 L. J. Ch. 706, 711 ; 59 L. T. 169 ; 36 W. E. 593 ; 
1 Meg. 28. 

(5) 4 Manson, 269; [1897] A. C. 299, 306; 66 L. J. Ch. 362, 364; 76 L. T. 
505 ; 45 W. E. 508. 

(6) L. E. 8 Ch. 407 ; 42 L. J. Ch. 488 ; 28 L. T. 153 ; 21 W. E. 306. 
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debentures. As soon as a debenture-holder is registered the price 
that he has given for his debenture is immaterial if the transaction 
is honest, and it is only a registered debenture-holder who can 
make use of the provisions of condition 10 of the debenture trust 
deed. The transaction is really an issue of 100/. of shares in 
exchange for the company's debt of 1002. That is not an issue at 
a discount. If the debenture-holder sought to enforce his claim 
there would be a counterclaim by the company under the agreement 
to take shares, and a set-off. That would be within the principle 
of Spargo's Case (6). 

No doubt a 102. share cannot be issued fully paid for 52. when 
the consideration is a money consideration, but when it is not 
money, any other consideration will support an issue of fully paid 
shares, and if the transaction is honest the Court will not go into 
the adequacy of the consideration. The consideration here is not 
cash ; it is a chose in action. The obligation of the company is none 
the less to pay lOOZ. because the debentures are issued at 802., and 
until the debenture-holders receive their 1002. no shareholder can 
receive anything in a winding-up. Under this contract a hundred 
shares can never be obtained without either paying 1002. for them, 
or giving property the exact value of which is not material. 

Buckmaster, K,C,, replied. 

Cur. adv. vult. 
May 20. 

Vauohan Williams, L. J., read his judgment, in which, after stating 
the facts, he continued as follows : The basis of the motion was that 
the issue of debentures, according to this scheme, constituted, or at 
all events would cover, the issue of shares at a discount — that is to 
say, one hundred 12. shares fully paid at a price of 802. There is, of 
course, no doubt about the obligation of shareholders to pay to 
the company the full amount of their shares, as Lord Macnaghtbn 
pointed out in Ooregum Gold-mining Co. of India v. Roper (1), con- 
tinuing as long as anything remains unpaid on their shares ; but 
the liability as the law now stands, and as it stood in 1862, can be 
discharged by payment in money or, with the consent of the company, 
by payment in money's worth, and the Court will not, if there is a 
valid contract — which since the repeal of section 26 of the Act of 
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1867 no longer requires registration — by the company for the 
ftcceptance of something of substantial value as money's worth, 
inquire into the adequacy of the consideration ; see In re Wra{fg, 
Limited (2). But the cases decide that a man must really pay for 
the shares ; and, further, that, if the contract makes it manifest 
on its face that the taker of the shares is paying less than their 
nominal cash value, he may be liable for the balance. If the con- 
sideration is illusory, or if it permits an obvious money measure to 
be made showing that discount was allowed, or if the shares are 
openly issued at a discount, the shareholder may be called on to 
pay the balance in cash. It seems obvious, therefore, that, if the 
•company propose to issue shares under conditions which disclose 
any of the features to which I have referred, the person getting the 
Allotment of shares would pay for them less than their nominal 
cash value ; such an issue ought to be restrained. 

Now it seems to me in the present case that the immediate con- 
sideration for the issue of shares to a debenture-holder demanding 
such allotment in exchange for or in satisfaction of his debenture is 
olearly the surrender of the debenture, and the mere fact that the 
debenture was purchased at a discount of 20 per cent, will not 
afford an obvious money measure showing that a discount was 
allowed in the price of the shares. Test it in this way : Suppose 
the debentures to have been issued at a discount of 20 per cent., 
and subsequently, quite independently of any contract at the time of 
the issue of the debentures, the company is minded to buy up as 
many of the debentures as the debenture-holders will sell, allotting 
one hundred 11. shares in exchange for a lOOL debenture, could it 
possibly be said that those shares were issued at an obvious dis- 
count ? I think not. The surrender of the 1001. debenture might 
well be of the full money's worth of 100/. cash, and in the great 
majority of cases would be so. 

The question, therefore, arises. Does it make any difference that 
the bargain to issue the one hundred 12. shares in exchange for the 
100/. debenture issued at the price of 80/. was part and parcel of 
the consideration for the issue of the 100/. debenture at the price 
of 80/. ? It seems to me that such a bargain might be a very good 
bargain for a company to make which wished to borrow on debentures 
a large sum of money required for the development of the enterprise 
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of the company. It is trae, however, that it might be a very 
bad bargain for the company, and, what is really essential, such a 
bargain might enable the debenture-holders who claim the allot- 
ment of shares to escape the statutory obligation to pay the full 
nominal amount of their shares. If the debentures were exchanged 
for shares immediately after the issue of the debentures, the practical 
result would be that the shares, although nominally issued in 
exchange for the surrender of debentures, would really be issued at 
a discount — that is, one hundred 12. shares for a payment of 80L 
The answer given by the company to this is, that, as a matter of 
business, no man would surrender a lOOZ. debenture, which would 
always be entitled to payment in full before the shareholders could 
touch a penny, in exchange for one hundred IL shares unless and 
until such shares were selling at par in the market, and probably 
not unless and until such shares were at a premium. It is said in 
answer to this that it is not impossible, especially as the circular 
contemplated the issue of debentures to shareholders, that such 
shareholders might, for the purpose of Stock Exchange operations, 
exchange immediately their debentures for shares. The fact, how* 
ever, clearly appears that the bargain referred to in the circular 
has this blot : that it might result in shares being issued practically 
at a discount. 

I think that the real question is. Does this bargain give to the 
company that which the company as business men might fairly 
regard as money's worth for the full nominal value of the shares ? 
It is not sufficient for the company to say the bargain was made in 
good faith. The company must at least establish that there is no 
obvious money measure on the face of this bargain showing that 
the shares were issued at a discount. Is this money measure made 
obvious by the fact that the company binds itself at any time 
after the issue of the debentures to allot shares to the full nominal 
value of the debentures, although those debentures were issued at a 
discount of 20 per cent. ? The case is on the border-line ; but I am 
inclined to think that Mr. Justice Buckley ought to have issued 
the injunction asked for, on the ground that the issue of debentures 
on the proposed terms was open to abuse, even if the agreement 
was not illusory, but a real agreement honestly made. 

[His Lordship then ceased reading and continued as follows :] I 
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desire to add a few words before I leave this case. It has been 
established long ago that the obligation of a shareholder to pay the 
full nominal amount of his shares need not be satisfied in cash, but 
might be satisfied in money's worth. It has also been held that 
the Court will not, if satisfied that there is an honest bargain under 
which money's worth has been given for the shares, inquire into 
the adequacy of the consideration. These two propositions have 
been established by decisions of the highest tribunal, and I do not 
suggest that the cases in which they were established were not 
properly decided, having regard to the terms of the Companies Act, 
1862 ; but I cannot help saying that I hope a day may come when 
it may be gravely considered by the Legislature whether it would 
not be for the advantage of the community, and especially of the 
commercial community, that an Act should be passed requiring 
that in all cases the full nominal amount of a share should be paid 
in cash, and nothing else. I am satisfied from my own judicial 
experience with reference to companies that such a law would have 
a tendency to benefit companies themselves, and to check a large 
amount of unwholesome speculation on the Stock Exchange, which 
is largely fed and supported by operations undertaken by vendors, 
promoters, and others, for the purpose of unloading fully paid 
shares which they have taken and been allowed to pay for by giving 
what is called money's worth instead of cash. 

SxiBLiNG, L.J. : I also am of opinion that this appeal ought to be 
allowed, on the short ground that a blot in the scheme which 
entitles the plaintiff to some relief has been pointed out. 

We have before us the form of debenture which is proposed to be 
issued in pursuance of the scheme, and under the conditions of that 
debenture any person having paid 801. to the company, and having 
received in exchange for such payment a debenture for lOOZ., may 
forthwith leave at the registered office of the company a notice in 
writing directing the company to allot and issue to him one hundred 
fully paid shares of 1{. each in the company, and the company upon 
the surrender of the debenture will be bound to comply with that 
direction. If the company does so comply, will the shares be 
•validly issued? To my mind, the result obvious on the face of the 
transaction will be the issue of shares of the nominal value of 1002. 
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in consideration of the payment of 601. only in cash — a transaction 
which is prohibited by the Legislature ; see Ooregum Gold-mining 
Co, of India v. Roper (1) and Welton v. Saffery (5). 

It is said that the issue of the debentures is not made with any 
intention of evading the rule which forbids the issue of shares at a 
discount, and I am quite willing to believe that no such intention 
exists. Nevertheless, if in fact the shares are issued at a discount, 
the honesty or good intentions of the contracting parties will not 
avail them, as is clearly established by the cases which I have just 
mentioned. It is further said that, although the result which I 
have pointed out may be possible, it is most improbable. I do not 
feel sure of this, for the shares of the company are dealt in on the 
Stock Exchange, and are of a highly speculative nature, and I 
cannot tell what steps a speculator in these shares may see fit to 
take in order to enable him to obtain control of the market ; but I 
think the possibility of such a transaction taking place is sufficient 
to entitle the plaintiff shareholders to an injunction of some kind. 
I desire in support of that view to refer to a passage in Lord 
Watson's speech in Ooregum Gold-mining Co. of India v. Roper {V). 
[His Lordship read the passage referred to by Mr. Justice Buckley 
in his judgment, and continued:] Bearing that in mind, and it 
appearing, as I say, on the face of the documents that we have 
before us that there is here a possibility of the scheme as it now 
stands being made use of for the purpose of the issue of shares at a 
discount, I think that an injunction ought to be granted. 

Gozbns-Habdt, L. J., read the following judgment : This appeal 
raises a highly important and very difficult question. Is it 
competent for a limited company in consideration of 80Z. to contract 
to issue a fully paid share of 100/. whenever requested so to do ? Put 
in that bare form, the answer to the question admits of no doubt. 
The transaction would result in the issue of shares at a discount. 
It is, however, urged that all objection is removed if the 80/. is 
advanced to the company by way of loan upon the terms that the 
company shall pay 100/. at a future date, with interest in the 
meantime, and shall give the lender the option at any time to 
demand a fully paid lOOZ. share in exchange for the 100/. debenture. 
The issue of the debenture at a discount is admittedly lawful, and 
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it is urged that the result of the issue of the debenture is that the 
company will be legally indebted in the sum of 1001. payable at a 
future date, and that if and when the debenture-holder gives a notice 
to the company, such as is contemplated by clause 8 (b) of the 
debenture in the present case, the 1001. will become immediately 
payable by the company, and this debt will be cancelled on the 
allotment of a fully paid share of 1001. The company will thus 
have received lOOL, and the share will not have been issued at a 
discount. 

Now, it is obvious that such a scheme may be used as a means 
for issuing shares at a discount, the debenture being issued on one 
day and surrendered on the next day. It would be idle to deny in 
such circumstances that 802. was the only cash payment for the 1001. 
shares. Nor would it avail the shareholder to assert that he had paid 
for his share otherwise than in cash by surrendering his debenture 
for lOOZ., inasmuch as, to use the language of Lord Justice Yaughan 
Williams in Chapman's Case (3), it would be manifest on the face of 
the contract that the shareholder was really paying less than the 
nominal cash value. I do not think we ought to consider the motive 
or intention of the company in issuing the debentures in this form. 
The case of the Ooregum Qold-mining Co. of India v. Roper (1) 
disposes of any such idea. I assume in favour of the directors that, 
from a business point of view, the transaction is expedient, but that 
is unimportant if the transaction is contrary to the policy of the 
,Act of Parliament. Nor do I think we ought to consider the 
probability that this option will not be exercised until some distant 
future date. But if we are to consider it, I regard shares in a 
miaing company of this nature as gambling counters for use on the 
Stock Exchange, and I can readily imagine that, for the purpose of 
creating or destroying a '' comer," an option of this nature may be 
of great and immediate value to speculators on the Stock Exchange. 

In my opinion, an injunction ought to be granted to restrain 
the directors from carrying into effect the proposed allotment of 
debentures pursuant to the scheme in the circular of 25 April on 
this short and simple ground : that the directors propose thereby 
to confer an immediate right to demand a 1002. share in consideration 
of a cash payment of 80Z. only. I desire to guard myself against 
the supposition that the conclusion at which I have arrived involves 
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the proposition that under no circumstances can a debenture be 
issued at a discount which may confer a right at some future date 
to demand a fully paid share in exchange for the debenture. It is 
sufiScient to say that whenever such a question comes before the 
Court it will be discussed and decided with the care and deliberation 
which its importance demands. 

Appeal (Mowed, and injunction granted. 

Solicitors : Cohen <k Cohen, for the Plaintiff. 

Ingle, Holmes, Sons d Pott, for the Defendants. 



YoL. XI.1 In re HOAEE & CO., Limited^ 807 

In re HOAEE & CO., LIMITED. 

1904, June 7, 10. C. A. Vaughan Williams, Bomer, and Cozens- 

Hardy, L.JJ. 

Company — Reduction of Capital — Reserve Fund — Undiaiributed Profits — Premiums 
on Leasee — Premiums on Issue of Preference Shares — Capital Lost or 
Unrepresented by Available Assets — Apportionment of Loss between Capital 
and Reserve — Companies Act^ 1867, ss, 9 — 12 — Companies Actt 1877, s, 3. 

The provisions of section 3 of the Companies Act, 1877, empowering a 
company to cancel "any lost capital, or any capital unrepresented by 
available assets,'* are alternative provisions; the latter is not explanatory 
of the former. 

A company with a share capital of 1,950,000Z. had formed a reserve of 
292,612^. 18«. Id.y representing partly premiums received for leases, partly 
premiums received on the issue of preference shares, and partly undis- 
tributed profits. Under the articles the reserve could be applied to meet 
contingencies, or for equalising dividends, or repairing, improving, and 
maintaining the property of the company, or for other purposes, as the 
directors should think conducive to the interests of the company. It might 
be employed in the business of the company, and it was in fact so employed, 
and not kept separate. Certain of the company's assets had depreciated by 
591,707/. 13«. lOd.y and to that extent capital had been lost or was unrepre- 
sented by available assets. It was proposed to reduce the company's capital, 
writing 396,000^ of the loss off by extinguishing a corresponding amount 
of shares, and to meet 195,707/. I'Ss. lOd, of the loss by writing that amount 
off the reserve : — 

Held, that the reserve did not represent capital of the company properly 
so called, and the proper course would be to apportion the loss between 
the reserve and the share capital ; and that the scheme for the reduction of 
the capital of the company which proposed to attribute more than the 
rateable prox>ortion of loss to the reserve ought to be sanctioned by the 
Court. 

Per Vaughan Williams, L. J. : If the profit and loss account of a 
company shows a profit balance, that balance can be distributed as 
dividend, notwithstanding that the company has at the time lost capital, 
and the loss can be written off capital entirely without touching upon any 
fund properly appropriated for dividend, even if the fund has arisen after 
the loss of capital. 

In re Barrow Haematite Steel Co, (1) explained by Cozens-Hardy, L.J. 

This was a petition for confirmation of a resolution for the 
reduction of the capital of the company. 

The company was incorporated in 1894 as a limited company 
under the Companies Acts, 1862 to 1890. The object of the 

(1) [1900] 2 Ch. 846 ; 69 L. J. Ch. 869 ; 83 L. T. 397 ; on appeal, 9 Manson, 
35; [1901] 2 Ch. 746; 71 L. J. Ch. 15 ; 85 L. T. 493; 50 W. E. 71. 
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company was to carry on the business of brewers and other 
kindred businesses. 

The original capital of the company was 1,000,OOOZ., divided 
into 60»000 preference shares of 101. each, 86,000 preferred 
ordinary shares of 10/. each, and 4,000 deferred ordinary shares 
of lOL each. The preference shares and the preferred ordinary 
shares were respectively to confer the right to a fixed cumulative 
dividend at 5 per cent, per annum on the amounts for the time 
being paid up or credited as paid up thereon, and a successive 
priority as regards both dividend and capital. Under article 53 
of the company's articles of association it was provided that the 
company might from time to time by special resolution reduce its 
capital by paying off capital or cancelling capital which had been 
lost or was unrepresented by available assets, or reducing the 
liability on the shares, or otherwise, as might seem expedient. 

Under article 119, clause 8, the directors were empowered 
'' before recommending any dividend to set aside out of the profits 
of the company such sums as they think proper as a reserve fund 
to meet contingencies, or for equalising dividends, or for repairing, 
improving, and maintaining any of the property of the company, 
and for other purposes as the directors shall in their absolute 
discretion think conducive to the interests of the company, and 
(subject to clause 4 hereof) *' — which forbade the funds of the 
company being applied in the purchase of or loan upon shares of 
the company — ^* to invest the several sums so set aside upon such 
investments as they may think fit, and from time to time deal with 
and vary such investments, and dispose of all or any part thereof 
for the benefit of the company, and to divide the reserve fund into 
such special funds as they think fit, and to employ the reserve fund 
or any part thereof in the business of the company, and that without 
being bound to keep the same separate from the other assets." 

In May, 1896, the capital of the company was, under a power in 
the articles, increased to 1,200,000/. by the creation of 20,000 new 
5 per cent, preference shares of lOZ. each. In June, 1897, it was 
further increased to 1,950,000Z. by the creation of 75,000 new 
shares of 10/. each, called A cumulative preference shares, to rank 
next after the 80,000 existing preference shares as regards both 
dividend and capital. 
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All the shares forming the capital of the company had been 
issued, and were fully paid up. 

The company had since its incorporation built up a reserve of 
292,6122. 18s. Id,, made up as follows: Premiums received for 
leases, 48,7872. 18«. Id. ; premiums received on issue of preference 
shares, 252,0002.; general reserve fund, 50,000Z., these last two 
items being subject to a deduction of 58,1252. in respect of divi- 
dends paid on the preference and A preference shares to 7 October, 
1908. The general reserve fund consisted of undistributed profits 
accumulated since 1896. In addition to the above sums, the 
company had undistributed 2,8652. lis. 8d., part of the profits 
for the year ending 7 January, 1903, and 29,1162. Ids. Ud., the 
profits for the year ending 7 January, 1904. There had been no 
special resolution for carrying to the reserve the premiums received 
on the issue of the new preference shares in 1896 and 1897, but 
the prospectus of the issue in 1897 provided for that to be done 
in that case ; and in the reports and balance-sheets submitted to 
the shareholders after the issues, and approved by them, the fact 
of the premiums having been carried to the reserve was stated. 

The reserve was used in the company's business, and was not 
kept separately invested. 

The assets of the company consisted to a large extent of tied 
public-houses and loans advanced on the security of public-houses. 
The company had recently had a valuation made of its brewery 
premises, public-houses, and loans, and ascertained that those 
items were of less value than the amount at which they stood in 
the company's balance-sheet by the sum of 591,7072. 18«. lOrf., 
and that capital of the company to that amount had been lost 
or was unrepresented by available assets. It was proposed to deal 
with this loss as follows : 896,0002. to be written off by extinguish- 
ing a corresponding amount of the preferred and deferred ordinary 
shares, and 195,7072. 18^. lOd. to be met by writing off the like 
amount, part of the reserve funds of the company. 

At extraordinary general meetings of the company held on 
25 March and 12 April, 1904, special resolutions were unanimously 
passed and confirmed for the reduction of the capital of the company 
to 1,554,0002. by cancelling the whole of the preferred ordinary 
shares and 92. per share of the deferred ordinary shares reducing 

M. — VOL. XI. 21 
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them to shares of 1^., and altering the articles of association to make 
them accord with the altered capital. The resolutions were also 
unanimously approved at separate general meetings of the preference 
shareholders. 
The petition was heard before Bucelet, J., on 10 May, 1904. 

Neville, K.C, Eve, K.C., and MarteUx, for the petition. 

BucKLET, J. : The case which the petitioning company presents 
to the Court is this : that the company, which is a very large brewery 
company, has sustained losses to the extent of 591,707^. 13«. 10c/. 
by depreciation of its brewery premises, public-houses, and loans 
advanced on the security of public-houses, and it desires to reduce 
its capital. This it proposes to do by writing off 896,000/. of its 
share capital in a way which I need not discuss— that may be right 
enough — and also by writing off 195,707/. 13«. lOd. from a reserve 
fund. The reserve fund amounts to 292,612/. 189. Id., and the 
company proposes, therefore, to take from the reserve only the sum 
of 195,707/. 189. lOd., leaving 96,905/. 4s. M. standing to the credit 
of the reserve fund after the proposed reduction, which it asks the 
Court to sanction, has been carried out. I am of opinion that the 
Court cannot sanction a reduction on those terms. 

The reserve fund in question has arisen in this way : Premiums 
received for leases, 48,787/. 18s. Id. ; premiums received on the issue 
of preference shares, 252,000/., these together making 800,781/. 
18s. \d., a figure to which I will revert presently. There is a further 
general reserve fund, which is stated to be an accumulation of 
undivided profits, of 50,000/. From the aggregate of these sums 
there has to be deducted a sum of 58,125/. in respect of certain 
dividends which have been paid. The sum of 292,612/. 18s. Id. is 
thus arrived at. 

Taking first the premiums received for leases and premiums 
received on the issue of preference shares, 300,781/. 18s. Id., I agree 
that those premiums are profit in a sense ; but what is the nature 
of that profit ? It means this : that the company, having certain 
property, was in a position to dispose of leases on the terms of 
receiving money for so doing. That was money arising from dealing 
with property of the same class as that which the company says has 
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sustained depreciation, as found in the figure of 591,7072. 18«. lOd. 
loss. It seems to me that that must be written off one against the 
other. Certain properties have depreciated to the extent of 591,707/. 
188. lOd., but sums have been received in respect of other properties 
to the extent of 48,787/. 18a. Id. The loss made is only the differ- 
ence between these two amounts. 

Then as to the second item — namely, premiums received on the 
issue of preference shares. The nature of such premiums is, that a 
company having a prosperous and successful undertaking is able to 
obtain a sum of money for selling to a person the benefit of member- 
ship — the benefit of coming in and subscribing 10/. for a 10/. share. 
That is an asset, not of the periodic kind. It is not an income 
payment in any sense ; but, as it seems to me a capital sum, I do not 
say it can never be divided in dividend — that is a totally different 
thing — ^I think it can. But it is a sum which must be brought into 
account when one is looking to see whether the company has or has 
not sustained a loss which can be written off in reduction of capital. 
These two sums together amount to 800,787/. 18«. Id. But what 
the company proposes to attribute to this sum is only 195,707/. 
That would leave 105,000/. which is not applied, as it seems to me 
it ought to be applied, in reducing the loss. 

Then there is the further sum of 50,000/. As to that there is 
more room for doubt. The sum has been accumulated under 
article 119, clause 8, which provides the directors shall have 
power '' before recommending any dividend to set aside out of the 
profits of the company such sums as they think proper as a reserve 
fund to meet contingencies, or for equalising dividends, or for 
repairing, improving, and maintaining any of the property of the 
company, and for other purposes as the directors shall in their 
absolute discretion think conducive to the interests of the com- 
pany. . . ." But that, again, I think, is a sum which must be 
taken into account in ascertaining whether or not the company has 
sustained loss. It is a sum which is, no doubt, applicable, amongst 
other things, to equalising dividends ; but in considering the writing 
down of capital I must have regard to the fact that it is equally 
applicable, in the discretion of the directors, to maintaining the 
property of the company, and repairing it and improving it, which 
would go against this depreciation in value of 591,707/. Ida, lOd. 

• 21 2 
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It Beenis to me, therefore, that the whole of the reserve fond of 
292,612/. 18». Id., and not the amount only of 195,707/. 18«. lOrf., 
must be taken into account in ascertaining the amount of loss which 
has to be written ofiF. 

I have dealt with the case on the principles which seem to me to 
be applicable to it ; but, so far as I am concerned, it might be 
sufficient for me to say that in the case of In re Banviv Heeniatite 
Steel Co. [1900] (1) Lord Justice (then Mr. Justice) Cozens- Hardy 
considered an exactly similar point, and came to the conclusion that 
sums of this kind must be taken into account for the purpose of 
arriving at the amount of the loss, and, further, that Mr. Justice 
North in the case of In re Abstainers' and General Insurance Co. 
[1891] (2) applied the same principle, and held that goodwill, being 
an asset which might produce something if the company were re- 
constructed, was a thing to be taken into account in ascertaining 
what was the loss sustained. The case of In re Bairmv Hcematite 
Steel Co. (1) went to the Court of Appeal, but in the view which 
their Lordships took of the facts it was not necessary for them to 
review the decision of Mr. Justice Cozens-Hardt. Speaking for 
myself, I entirely agree with the view which Mr. Justice Cozens- 
Hardy expressed. Being of that opinion, I think this petition fails,, 
and I must therefore dismiss it. 

The company appealed. 

Neville, K.C., Eve, K.C., and MartelU, for the appeal : 

It was held by Cozbns-Hardy, J., in In re Bairotv Hcematite 
Steel Co. (1), that a reserve fund ought to be taken into account in 
considering whether the capital of the company ought to be reduced,, 
but it has not been before decided that the whole of a reserve must 
be brought into account. It should be borne in mind that the 
reserve was originally profit, and it really remains profit ; and it is 
immaterial for this purpose whether the reserve is used in the 
business or is kept separate. The loss ought strictly to be thrown 
rateably upon the share capital and the reserve. The question is 
what is just between the different classes of shareholders : In re 
Direct Spanish Telegraph Co. [1886] (3). 

(2) [1891] 2 Ch. 124 ; 60 L. J. Ch. 610 ; 64 L. T. 256 ; 39 W. E. 574. 

(3) 34 Gh. D. 307 ; 56 L. J. Ch. 353 ; oo L. T. 804 ; 35 W. E. 209. 
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BoMEB, L.J. : The only question that we have to consider in this case 
is one of principle, or it may be called one of law — namely, whether 
the Court has jurisdiction in such circumstances as arise here to 
sanction the scheme for the reduction of capital which is before 
us owing to the loss that has occurred on capital account. I 
think that we have. There is a reserve fund here properly set 
apart by the company under the provisions of its articles. That 
reserve fund was properly created — that is to say, it was a fund 
which at the time it was created arose from the fact that there were 
available assets after deducting all liabilities of every kind, including 
the amount which is represented by the share capital, which might 
have been applied as the company thought fit without thereby doing 
any violence to the provisions of the Companies Acts or to the articles 
of the company ; in other words, the surplus which was carried to 
the reserve fund represented what might have been properly applied 
at the time, if the company had so thought fit, in paying further 
dividends to the shareholders, and no person could have complained 
if that had been done. Under their articles of association the 
reserve fund could have been ^ applied by the company, if they 
thought fit, in payment of or in equalising subsequent dividends, or 
in making good lost capital, or for any purpose they thought proper 
within the objects of the company. 

That was the condition of the reserve fund, and the circumstances 
under which it was created. What does such a fund as that 
represent ? To my mind, it in no wise represents a capital account 
properly so called. Let me test it in this way : In this case the 
company might, if they had thought fit, have taken assets, and set 
them apart to represent the reserve fund, and might have kept 
those assets wholly apart from all the other accounts of the company. 
They might have kept the assets representing the reserve fund 
strictly to answer that reserve fund, and not have dealt with it in 
any way as part of the general assets of the company. So long as 
they did that, it is clear to my mind that the assets representing 
the reserve fund could not be properly called part of the assets 
representing the capital account, or capital assets. But in this case 
the company did what they had power to do, and what is often done 
in similar cases — namely, they did not set apart special assets to 
represent the reserve fund, but they allowed the matter to rest in 
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account, and the assets generally to be dealt with by the company 
in the ordinary way of business, whether those assets might be said 
to represent the reserve fund or whether they represented the 
capital account and the other liabilities of the company. What 
happened in that state of things was this : After some subsequent 
trading it was found that there was a great loss of assets, so great 
that, after taking the liabilities properly so called of the company 
apart from the reserve fund and the capital account, there was 
insufficient to meet the reserve fund and the capital liability. In 
that case what ought to be done with regard to the loss ? Ought it 
to be attributed wholly to the capital account, or wholly to the 
reserve fund, or ought it to be treated as apportioned? In my 
opinion, under the circumstances of this case the loss ought to be 
treated as apportioned between the reserve fund and the capital 
account properly so called — that is, the share capital. In the present 
case the company propose to do more than that. They propose 
to attribute a larger proportion of the loss of assets to the reserve 
fund than they do to the capital account. In my opinion, they are 
not absolutely bound to do that ; but certainly they have a right to 
do it, and so far, I think, no complaint can be made of their not 
wiping out the whole of the reserve fund, but treating a certain part 
of the assets as representing the reserve fund as written down by 
them. That leaves a certain amount of assets to represent the 
share capital after deducting the ordinary liabilities of the company 
— that is to say, the current debts, and the debenture stock, and so 
forth ; but when we see what assets there are to meet the share 
capital, it is clear that there has been a great loss of capital, and 
accordingly we are asked, under the Acts of Parliament, to sanction 
a scheme for the reduction of the share capital. In my opinion, the 
Court has undoubted jurisdiction to deal with a scheme so framed, 
and to sanction it if it thinks fit. 

I quite agree that the Court is not bound in such a case as this to 
sanction the scheme. I can well understand that there might be 
cases in which the Court would refuse to sanction any reduction of 
the capital so long as the company kept anything by way of reserve 
fund. But the Court undoubtedly, to my mind, has jurisdiction 
to sanction such a scheme whereby a proper part, as indicated 
previously by me, of the reserve fund is allowed to exist ; and in the 
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circumstances of this case I think the Court ought to allow the small 
proportion of the reserve fund which, according to the scheme, is 
provided for, to remain as a reserve fund. I think therefore that 
not only has the Court jurisdiction to sanction the scheme, but that 
under the circumstances it ought to do so. 

I may add that in this case there is no question as to the 
rights of creditors, and it is a case where all the shareholders are 
unanimous in approving of the scheme. 

Yaughan Williams, L.J. : I am inclined to think that that is 
right. I asked Lord Justice Bomer to deliver judgment first, 
because in a matter of this sort I knew that he would put it much 
more clearly than I could myself ; but at the same time I consider 
it is my duty to state for myself the principle upon which I under- 
stand we are acting in the present case. 

The particular statute under which we are acting is the 
Companies Act, 1877, and we have to see, before we can sanction 
this reduction of capital, whether the case comes within the words 
of section 8 of that Act, that is to say, whether there is any lost 
capital, or any capital unrepresented by available assets. I regard 
those two things as alternatives, and not as if the latter were 
exegetical. 

We have to see whether there is any lost capital, and if so, to 
what extent. The difiSculty which Mr. Justice Bucelbt had in this 
case was that he was not satisfied there was lost capital to the 
extent which was alleged in the petition, and his doubt arose from 
the existence of this reserve. I do not use the words ^'reserve 
fund," because it is not true in fact to say that there was any 
reserve fund at all. If there had been any reserve fund in this 
case, and if the reserve fund was a fund which appropriated a sum 
which might have been paid in dividends, but which the company 
did not think it prudent to distribute in dividends at the moment, 
but retained in hand ready to distribute in dividends if they 
thought fit, I should have said that under such circumstances, if 
there were a loss such as that in this case by the reduction in 
market value of the tied houses, the whole of that loss would be a 
loss which for the purpose of this statute as to reduction of 
capital ought to be written off capital, properly so called, entirely. 
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We really have not to decide that in this case, because the facts do 
not raise sach a case ; but I do want to say, before leaving that 
point, that as I understand it, however much capital has been lost 
at any given date, if the profit and loss account of the company 
shows a profit balance, then to the extent of that profit balance 
tlie company are entitled to distribute that money as dividend, not- 
withstanding the fact that they have lost capital which they have 
not replaced. Under these circumstances, so far as this undis- 
tributed money is to be considered, I think that even if it had 
arisen after the loss of capital, and the company could have 
appropriated it to the payment of dividend when it would be right 
to do so, the whole of the loss could then be properly written off 
capital. I expected that a resolution would have been produced 
showing that there had been some such appropriation ; but that is 
not the case. No fund has really been created and invested which 
might have been distributed as dividends. What has been done is 
exactly the same as if the balance of profit and loss — that is to say, 
the profit balance — had existed in sovereigns, and the directors had 
met together and had said, ^'We have such a sum that we 
could distribute if we chose now in dividends, but we think it wiser 
not to do BO at present, and therefore we will carry this sum to a 
reserve." That is, to my mind, precisely the same as if they had 
said, " We will pour these sovereigns into the till." Then, when 
those sovereigns are in the till, it is not, to my mind, a true way of 
looking at them to say, '* Here is a fund consisting partly of these 
sovereigns and partly of the other items appearing upon the asset 
side of the balance-sheet, and we will treat the capital and the 
reserve as being two funds which are charged upon one security, 
that one security being the total of the assets, including therein all 
the asset side of the balance-sheet and the money which has 
been poured into the till." I do not think it would be right to 
regard the capital and that reserve fund as two funds charged upon 
one security. If it were so, and there was a loss, one could get at 
the rateable proportion of the loss without any difficulty at all. 

If one cannot do that what is the proper way of doing it ? I 
suppose one has to say that although the sum undistributed has 
not been segregated from the circulating capital, but has been 
poured into the till, nevertheless the power of the directors to do 
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Teith this money as they may think best in the interests of the 
■company has not yet gone. Suppose, for instance, that there had 
been no scheme for reduction at all, could the company have dis- 
tributed this sum as a dividend ? Theoretically I think they could. 
But I think they ought not to have done so. Our conclusion in 
the present case is that what ought to be done by commercial men 
managing a commercial undertaking is to distribute the loss in 
proportion to the figures of the share capital and the reserve fund. 
Although that has not been done in this scheme, the departure has 
only been in the sense of attributing too large a proportion of loss to 
the reserve fund and too small a proportion of loss to the share 
capital. Under those circumstances, there having been an 
undoubted loss of capital in this case, and as we think that loss has 
been properly allocated as a commercial matter between the share 
capital and the reserve fund, we may sanction the scheme. 

Cozens-Hardy, L.J. : I agree, but I wish to add a few words of 
my own. I think the leading idea of Mr. Justice Buckley's judg- 
ment was that you cannot reduce capital unless you find that the 
•capital has been lost, and is not represented by any fund, whether 
it is in the nature of capital or income. I cannot read the Act in 
that sense. I think, if you prove that capital has been lost, 
you do not really want to consider whether it is unrepresented by 
available assets ; but, although capital may not be lost, it may still 
be unrepresented by available assets, and in that case there is 
power to reduce. 

We have here to deal .with a large loss — that is to say, the assets 
Are not sufiQcient to meet the liabilities which represent the share 
capital and the reserve fund. How ought that to be dealt with ? 
I adopt the view of Lord Justice Bomer on that point. I think 
that if the assets ought to represent both the share capital and the 
resei-ve fund, and are not sufficient to do so, the proper course is to 
^attribute the loss rateably between them, or, in other words, that 
we should not be justified in saying that a larger amount of capital 
has been lost than would be the result of working out the propor- 
tion in that manner. No doubt the whole of this reserve fund 
might have been applied to make good this loss of capital. The 
directors propose to take from it more than its proportionate share, 
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but to leave what I may call a moderate reserve fmid. That being 
so, it seems to me that we are entitled to say that it has been 
established in the present case that capital has been lost, and lost 
to the extent it is proposed to be written off by this scheme. 

I desire to say one word about the case of In re Barrow Hamatite 
Steel Co, (1), a decision of my own to which Mr. Justice Buckley 
referred. In that case the reserve fund was blended with the other 
assets, but had not been taken into account at all. I do not think 
that I meant to say more than that, in considering the loss of 
capital, one ought to have regard to the fact that the assets 
included a reserve fund not separately invested. If my language 
goes further than that, I certainly desire to qualify it in the sense 
I have now mentioned. 

Appeal allowed ; words '* and reduced'* after name of 
company dispensed ivith. 

Solicitors : Sandilands cC Co. 



In re PEETORIA PIETEBSBURG RAILWAY CO. 

1904, June 16, 20. C. A. Vaughan Williams, Romee, and 

Cozens-Hardy, L.JJ. 

Company — Winding-up — Appeal — Order made hy Iteyistrar — Practice — Applica- 
tion to Judge. 

When a matter in the winding-up of a company has been heard by the 
Eegistrar, and he has made an order either granting or refusing the appli- 
cation, the proper course for those who wish to reverse his decision is to 
move before the Judge, and not to appeal direct to the Court of Appeal. 

This was an appeal from a decision of Mr. Registrar Hood. 

A summons was taken out in the winding-up of the above 
company by Jan Volker asking for an order that he was entitled to 
prove as a creditor of the company for 120/. The liquidators of the 
company, the respondents to the summons, applied to the Registrar 
that the applicant, who was resident out of the jurisdiction of 
the Court, in Holland, might be ordered to give security for costs. 

The Registrar on 12 May refused the application. The liquidators 
appealed. 
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YoungeVf K,C,, and Bischoff, for the liquidators. 

Corbett for the applicant on the summons : 

There is a preliminary objection. The appeal ought not to be 
made direct to this Court, but an application ought in the first 
instance to be made to the Judge. 

Younger, K,C., and Bischoff: 

In Chancery the Master's order is technically the order of the 
Judge, and the Master cannot refuse to adjourn a matter to the 
Judge if the parties wish it, and the Court has power to vary its 
orders from time to time ; but in some cases this Court will hear 
an appeal direct from Chambers : Engel v. South Metropolitan 
Brewing and Bottling Co, [1892] (1) and Strong v. Carhjle Press 
[1892] (2). In In re Strand Wood Co. [1904] (8), an appeal was 
heard direct from the Eegistrar, but the objection to it was not 
pressed. It is understood that an application was made to 
BucKLET, J., in that case to discharge the Eegistrar's order, but he 
declined to deal with it, and said it was for the Court of Appeal. 

The Eegistrar's functions are now regulated by rule 7 of the 
Companies (Winding-up) Eules, 1908, which is to the same effect as 
rule 1 of the Companies (Winding-up) Eules, 1892, now repealed. 
The Eegistrar may, under the general or special directions of the 
Judge, hear and determine any application or matter which under 
the Acts and rules may be heard and determined in Chambers. 
Under sub-rule 2 any matter before him may at any time be 
adjourned by him to the Judge, but that only applies to matters 
which he has not determined. The Eegistrar, therefore, has power 
to exercise the jurisdiction of the Court in matters in Chambers, 
and his order must be treated as the order of the Court. No appli- 
cation can be made to him to discharge his order, as he never sits 
in Court, and it is understood that the Judge declines to hear 
such applications. The Eegistrar has given leave to appeal, and 
under those circumstances an appeal will lie to this Court under 
section 50 of the Judicature Act, 1873. Unless that section 

(1) [1892] 1 Ch. 44'> ; 61 L. J. Ch. 369 ; 66 L. T. 155 ; 40 W. B. 282. 

(2) [1893] 1 Ch. 26H; 62 L. J. Ch. 541 ; 68 L. T. 396; 41 W. R. 404 ; 2 E. 283. 
(3J A}iie, p. 291. 
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applies, there seems to be no appeal under the circamstances from 
the Registrar. 

Vauohan Williams, L.J. : We will speak to Mr. Justice Bucklby 
about the matter. It would be better that we should do that before 
making any modification in the practice. 

June 20. 

Vaughan Wiluams, L.J. : We have seen Mr. Justice Bucklby 
as to this matter, and we are of opinion that the proper course 
when a matter has been before the Registrar, and he has made an 
order whether granting the application or refusing it, for those who 
wish to reverse his decision is to move before the Judge. We think 
that we ought not to hear an appeal direct from the Registrar. 
These matters are interlocutory, matters which are to be disposed of 
by the Registrar in Chambers. 

Mr. Justice Buckley will, I understand, entertain applications of 
this kind. I think there has been some misapprehension as to his 
refusing to deal with them. The application must be made to 
Mr. Justice Bucklet. We make no order except that the costs of 
the appeal are to be dealt with by Mr. Justice Buckley. 

RoMBB, L.J., and Cozens-Hardy, L.J., concurred. 

Solicitors : Bompas, Bischoff, Dodgson, Cox cC Bompas, for the 

Appellants. 
Cayley dt Cayley, for the Respondent. 
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SHEFFIELD CORPORATION v. BARCLAY & CO. 

1908, July 28, 29, 80 ; August 11. C. A. Vaughan Williams, 

ROMBR, AND StIBLIKG, L.JJ. 

Company — Transfer of Corporation Stock — Forged Deed of Transfer — Innocent 
Transferee — Begisiration — Implied Indemnity — Warranty of Title— Sheffield 
Corporation Act, 1883, ss. 27, 29, 30, and 32. 

A corporation or company which has put upon it by Act of Parliament 
the duty of keeping the register of the holders of stock issued by it, and of 
issuing certificates to the stockholders, does not, when registering a transfer 
of stock sent in to it, act voluntaiily on the request of the transferee, but 
acts in the performance of a statutory duty. When receiving a transfer it 
has a duty as between itself and the transferor to see that the transfer was 
really the act of the ti'ansferor. It cannot assume as against the transferee 
in the ordinary course that he had personally the means of seeing to the 
actual execution of the transfer by the transferor. It can only assume 
that the transferee has taken reasonable care in the matter, and had ground 
for believing, and did believe, that the transfer which purported to be 
executed by the transferor had in fact been issued by him. And no 
warranty of the execution of the transferor can bo implied against the 
transferee, nor can any contract be implied against him to indemnify the 
company or corporation if it should turn out that the transfer had not in 
fact been executed by the transferor. 

Decision of Lord Alverstone, C.J. (1), reversed. 

This was an appeal from a decision of Lord Alverstone, C.J. 

The facts were shortly as follows : Prior to April, 1893, a sum 
of 8,200{. 8^ per cent. 1888 stock of the plaintiff corporation stood 
in the names of Timbrell and Honnywill, and a certificate for the 
same was made out in their names and issued by the corporation. 
This stock was, on the instructions of Timbrell, sold on the Stock 
Exchange. The purchasers applied to the stockbrokers for an 
advance to enable them to complete the purchase. The brokers 
agreed to procure the money upon the security of the stock, and a 
deed of transfer of the stock, dated 11 April, purporting to be 
executed by Timbrell and Honnywill was handed to them. They 
obtained the necessary advance from the defendants, and on 14 
April they handed the deed of transfer to the defendants, E. E. 
Barclay, one of the firm, being the transferee named in the deed. 
Honnywill's signature to this transfer was a forgery. 

The ^sections of the Sheffield Corporation Act, 1888 (46 & 47 

(1) [1903] 1 K. B. 1 ; 72 L. J. K. B, 8. 



822 SHEFFIELD CORPORATION v. BARCLAY it CO, piAirsow, 

Vict. c. Ivii.), regulating the transfer of stock of the plaintiff corpora- 
tion, are referred to in the judgment of Vaughan Williams, L.J. 

On 15 April, 1898, the defendants, Messrs. Barclay & Co., sent 
the transfer of the 11th to the corporation, enclosed in a letter in 
the following terms : '' 54, Lombard Street, London, E.C., April 15, 
1898. Messrs. Barclay, Bevan, Ransom & Co. present their com- 
pliments to the Registrar of the Sheffield Corporation, and beg to 
send enclosed the transfer of 8,200Z. 8^ per cent. 1888 stock, and 
will be obliged by his registering the same in the company's books 
in the name of their Mr. E. E. Barclay, sending them the new 
certificates in due course. Messrs. Barclay & Co. also enclose the 
amount of the registration fee. The Registrar, Sheffield." This 
was followed by a letter of the 17th from Sarkas, the Registrar, 
acknowledging the receipt, but pointing out that the registration 
fee had not been sent ; and on 18 April Messrs. Barclay & Co. sent 
the registration fee. The plaintiffs wrote to Timbrell and Honnywill 
telling them that the transfer had come in, and receiving no reply, 
they registered E. E. Barclay as the holder of the stock. On 
28 April, 1898, E. E. Barclay, the transferee named in the forged 
transfer of 11 April, executed a transfer of 8,000/. of the stock to 
Messrs. Young and Macdonald, and upon 12 May of the balance, 
200/., to Mary Florence Cockayne. Upon 1 June the plaintiffs 
issued certificates to Young and Macdonald for the 8,000/. and to 
Mary Cockayne for the 200/. 

In the year 1901 an action was brought by Honnywill against 
the corporation, claiming the rectification of the register by inserting 
his name as the holder of the 8,200/. stock transferred to Barclay 
under the forged transfer, and the interest and dividends paid 
thereon. In that action the jury found that the transfer was a 
forgery and had not been executed by Honnywill or with his 
authority, and for the purpose of this action it was agreed that the 
defendants were bound by that finding. 

The corporation then purchased stock to replace that which had 
been transferred out of the name of Honnywill. They brought this 
action to recover from the defendants the loss incurred by them in 
this respect, founding their claim on the implied promise by the 
defendants to indemnify them for loss directly occasioned through 
their transferring the stock at the request of the defendants, and 
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also on an implied warranty by the defendants that the transfer 
deed was a valid document. 

Lord Alvbrstonb, C.J., gave judgment for the plaintiffs, being 
of opinion that they were entitled to an indemnity from the 
defendants. 

The defendants appealed. 

Haldane, K.C, and F. R. Y. Radcliffe, for the appellants ; 

The question depends on the true inference to be drawn from the 
facts whether from all the circumstances a jury would imply a contract 
to indemnify. The authorities show that the implied agreement 
to indemnify only arises where the defendant directs the act: 
BetU V. Gibbim [1834] (2), A damson v. Jarvis [1827] (3), Toplis v. 
Grane [1839] (4), Ilumphrys v. Pratt [1831] (5), Dugdale v. Lovering 
[1875] (6), Childera v. WooUr [1860] (7), CoUim v. Evans [1844] (8), 
and Smith v. Keal [1882] (9). The corporation is not in any 
relation of agency as keeper of the register. In registering transfers 
it is rather in the position of a person who has a public duty to 
perform, than of a person acting on the demand of a principal. 
Any estoppel that arises against it by certificate of registration 
arises in that way, and companies and corporations do as a fact 
make inquiries as to the genuineness of a signature before register- 
ing a transfer : Simm v. Anglo-American Telegraph Co. and Anglo^ 
American Telegraph Co. v. Spurliiig [1879] (10), 

[Stirling, L.J., referred to Cottam v. Eastern Counties Railway 
[1860] (11).] 

(2) 2 Ad. & E. 57 ; 4 N. & M. 64 ; 4 L. J. K. B. 1. 

(3) 4 Bing. 66; 12 Moore, C. P. 241; 6 L. J. (o.s.) C. P. 68; 29 R. B, 
503. 

(4) 5 Bing. (N.c.) 636 ; 7 Scott, 620; 2 Am. 110; 9 L. J. 0. P. 180. 

(5) 5 Bligh, (N.s.) 154 ; 2 Dow. & CI. 288. 

(6) L. B. 10 C. P. 196; 44 L. J. 0. P. 197 ; 32 L. T. 155; 23 W. R. 391. 

(7) 2 E. & E. 287; 29 L. J. a B. 129; 2 L. T. 49; 8 W. R. 321; 6 
Jur. (n.S.) 444. 

(8) 5 Q. B. 820; 1 Dav. & M. 72 ; 13 L. J. Q. B. 180; 8 Jur. 345. 

(9) 9 a B. D. 340; 51 L. J. Q. B. 487; 47 L. T. 143; 31 W. R 67. 

(10) 5 a B, D. 188; 49 L. J. a B. 392; 42 L. T. 37; 28 W. R. 290; 44 
J. P. 280. 

(11) IJ. & H. 243 ; 30 L. J. Ch. 217 ; 3 L. T. 465 ; 9 W. R. 49 ; 6 Jur. (n.s.) 
1367. 
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That was followed in Johnston v. Renton [1870] (12). 

If it be true that a man who brings a transfer to a company or 
corporation can rely on an estoppel arising from the certificate : 
In re Bahia and San Francisco Railway [1868] (18), Balkis Consoli* 
dated v. Tomkinson [1893] (14), and Dixon v. Kennaway [19001 (15), 
it cannot be that the company or corporation is entitled to any 
indemnity from him. The intending transferee simply asks it to 
perform an official act, and no contract of indemnity could arise 
under these circumstances : Carshore v. Xorth-Eastem Railway 
[1885] (16) and Birmingham and District Land Co. v. London and 
North-Westem Railway [1886] (17). 

Danckwerts, K.C, Bankes, AT.C., and Waddy^ for the plaintiff 
corporation : 

If a man asserts a thing as to which he is ignorant whether it is 
true or not, he renders himself liable : Derry v. Peek [1889] (18), 
and it is no answer to say that the person to whom the assertion is 
made might have known the true state of the facts if he had made 
inquiry : Redgrave v. Hard [1881] (19) and Central Railway of 
Venezuela v. Kisch [1867] (20). Starkey v. Bank of England 
[1903] (21) supports this contention. 

The case is analogous to that of a sheriff acting on the represen- 
tation of a person. In that sense he is the mandatory of the other. 
If A. comes to B. and states as a fact that which would make it B.'s 
duty to do a particular act, there is an implied agreement on the 
part of A. to indemnify B. against the consequences of that act : 
Belts V. Gibbins (2), Toplia v. Grane (4), Childers v. Wooler (7), 

(12) L. B. 9 Eq. 181 ; 39 L. J. Ch. 390 ; 22 L. T. 90 ; 18 W. R. 284. 

(13) L. R. 3 Q. B. 584; 9 B. & S. 844; 37 L. J. Q. B. 176; 18 L. T. 467; 
16 W. R. 862. 

(14) [1893] A C. 396; 63 L. J. Q. B. 134; 69 L. T. 598; 42 W. R. 204; 
1 R. 178. 

(15) 7 Manson, 446 ; [1900] 1 Ch. 833 ; 69 L. J. Ch. 501 ; 82 L. T. 527. 

(16) 29 Ch. D. 344 ; 54 L. J. Ch. 760 ; 52 L. T. 232 ; 33 W. R. 420. 

(17) 34 Ch. D. 261 ; 66 L. J. Ch. 956 ; 55 L. T. 699 ; 35 W. B. 173. 

(18) 14 App. Cas. 337, 351 ; 58 L. J. Ch. 864, 874 ; 61 L. T. 265 ; 38 W. R. 
33 ; 1 Meg. 292 ; 54 J. P. 148. 

(19) 20 Ch. D. 1 ; 51 L. J. Ch. 113; 45 L. T. 485 ; 30 W. R. 251. 

(20) L. R. 2 H. L. 99; 36 L. J. Ch. 849 ; 16 L. T. 500; 15 W. R. 821. 

(21) [1903] A. C. 114; 72 L. J. Ch. 402; 88 L. T. 244; 61 W. R. 613; 8 
Com. Cas. 142. 



Vol. XL] SHEFFIELD CORPORATION r. BARCLAY & CO. 825 

DugdaU v. Lovering (6), Smith v. Kecd (9), Birmingham and District 
Land Co. v. London and North-Westei-n Railway (17). 

There was no daty on the corporations to make any inquiries or 
to compare the signatares. No case establishes that, and no such 
daty was thrown upon them by their Act. The Act makes a code for 
the corporation as regards their borrowings, and prescribes what is 
to be done on transfers of their stock, and they are confined to that. 
The sections of the Companies Act, 1862, which are said to show by 
implication their duty as regards keeping the register, are sections 
22 to 26 and 80 to 85, bat there is no section which corresponds 
exactly with section 29 of this private Act. 

The only way in which the cases on estoppel are of assistance is 
with respect to the duty of the corporation in keeping the register. 
Estoppel is only a rule of evidence: Low v. Bouverie (22). The 
cases do not come to more than this : that by the certificate the 
company is estopped from denying the right of the person to 
whom it is issued to be on the register: Sijnm v. Anglo-American 
Telegraph Co. (10), Hartv.Frontino, dc, Gold-mining Co. [1870] (28), 
Balkis Consolidated v. Tomkinson (14), and Dixon v. Kennaway (15) ► 
They are of no assistance on the question of indemnity. 

The letter of 15 April, 1898, accompanied by the transfer and 
certificate, amounted to a representation on the part of the defendants 
which makes them liable: Richardson v. IT'iHia?w«on [1871] (24)^ 
Firbank v. Humphreys [1886] (25), Starkey v. Bank of England (21), 
Boston and Albany Railroad Co. v. Richardson [1888] (26), Chatham 
Furnace Co. v. Moffatt [1888] (27), Simm v. Anglo-American Tele- 
graph Co. (10), and Cocks v. Masterman [1829] (28). 

F. R. Y. Radclife, in reply : 

The cases last cited go upon the principle of breach of warranty 
of authority, like Collen v. Wright [1857] (29). If it is put on 
that ground, the claim is barred under the Statute of Limitations : 

(22) [1891] 3 Ch. 82 ; 60 L. J. Ch. 594, 601 ; 65 L. T. 533 ; 40 W. E, 50. 

(23) L. B. 5 Ex. Ill ; 39 L. J. Ex. 93 ; 22 L. T. 30. 

(24) L. R 6 a B. 276 ; 40 L. J. Q. B. 145. 

(25) 18 Q. B. D. 54 ; 56 L. J. Q. B. 57 ; 56 L. T. 36 ; 35 W. B. 92. 

(26) 135 Mass. 437 (Amer.). 

(27) 147 Mass. 403 (Amer.). 

(28) 4 Man. & By. 676 ; 9 B. & C. 902 ; 8 L. J. (o.s.) K B. 77. 

(29) 8 E. & B. 647 ; 27 L. J. Q. B. 215 ; 6 W. E. 123 ; 4 Jur. (n.s.) 357. 

M. — VOL. XI. 22 
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OUfbg Y. Guild [1881] (80). Wlien a man pats forward a transfer 
for registration he does not assert the genaineness of the document 
as regards the transferor. He has no means of knowing that. 

The American cases cited are not authorities here. They go upon 
the principle of an innocent misrepresentation being actionable. The 
American cases are collected in Pollock on Torts (6th ed.), p. 282. 

[Vauohan Willums, L.J., referred to Merry v. Nickalls [1872, 

1875] (31).] 

Cur. adv. vuU. 
August 11. 

Vauohan Williams, L.J., read the following judgment : This is 
an appeal from the judgment of Lord Altebstonb, C.J., in an action 
tried by him without a jury. The facts will be found sufficiently 
set forth in the judgment of the Lord Chief Justice. Shortly, they 
seem to me to come to this: One Honnywill was the owner of 
8,2002. stock of the Sheffield Corporation redeemable stock. This 
stock was created under the Sheffield Corporation Act, 1883, and 
the duties of the corporation in respect of the transfer of stock are 
controlled by sections 27 to 32 of that Act. This stock, by means 
of a forged transfer, purported to be transferred to Barclay, the 
defendant. The defendants, the firm of Barclay & Co., on 15 April, 
1893, sent to the plaintiffs a forged transfer with a covering letter 
in the following terms. [His Lordship read the letter, and con- 
tinued :] This letter did not enclose the certificate of Timbrell and 
Honnywill, who purported to be the vendors and to have executed 
the transfer to Barclay. The Sheffield Corporation, however, had 
in their possession this certificate, having received it on account of 
the vendors from their brokers. The signature of Honnywill was a 
forgery ; and in the year 1901 Honnywill brought an action against 
the corporation claiming the rectification of the register by insert- 
ing his name as the holder of the 8,200Z. stock transferred to 
Barclay under the forged transfer and the interest and dividends 
paid thereon. The jury found that the transfer was a forgery ; and 
for the purposes of this action it was agreed that the defendants 

(30) 8 a B. D. 296; 61 L. J. Q. B. 228; 46 L. T. 135; 30 W. R. 407; 
affirmed on appeal, 9 Q. B. D. 59 ; 51 L. J. Q. B. 313 ; 46 L. T. 248 ; 30 W. R 591. 

(31) L. R. 7 Ch. 733 ; 41 L. J. Oh. 767 ; 27 L. T. 12 ; 20 W. R. 929 ; L. R. 
7 H. L. 530; 45 L. J. Ch. 575; 32 L. T. 623; 23 W. R. 663. 
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were bound by that finding. The Sheffield Corporation thereupon, 
in compliance with the judgment in that case, purchased stock for the 
sum of 8,6452. lOs., and have appropriated the same to Honnywill, 
and have further paid to him a sum for dividends and interest and 
also his taxed costs of the said action. The Sheffield Corporation, 
in the present action, claim that the defendants are liable to repay 
them the moneys so paid as aforesaid and to indemnify the plaintiff 
corporation in respect of the said liabilities. The plaintiffs shape 
their case in this way: They say that the plaintiffs have done a 
lawful act at the request of the defendants, which lawful act had 
caused the plaintiffs damage, and that, therefore, the defendants 
were liable for the damage so caused to the plaintiffis. They also 
say that the question whether a contract of indemnity ought to be 
implied is in each case a question of fact ; and that the implication 
ought to be made in this case by reason of the defendants having 
sent in to the plaintiffs the forged transfer at the time when they 
requested or, to use the word of the special Act, demanded 
registration and a certificate. 

Before dealing more particularly with the terms of the Sheffield 
Act and the authorities bearing on the circumstances justifying an 
implication of a contract of indemnity, I wish to say at once that I 
regard what the defendants did and the act of the corporation 
thereupon as being aptly described by the words of Baron Bramwell 
in Hart v. Frontinoy dtc. Gold-Mining Co. (28) : " I made you a tender 
of myself as shareholder, and you accepted me, and I have acted 
upon that acceptance." And I do not think that the defendants 
in sending in a transfer to the corporation gave any ^warranty to 
the corporation, or made any material representation to the corpora- 
tion, that the transferor was the registered holder of the stock. (See 
the judgment of Lord Field in Balkis Consolidated v. Tomldnson (14), 
where he says a purchaser sending in the transfer to the corporation 
makes no representation which might estop them as against the 
corporation. See also an observation of Lord Justice Brett to the 
same effect in Simm v. Anglo-American Telegraph Co. (10).) 

I will now deal with the authorities. It seems to me perfectly 
clear that a distinction must be drawn between cases where a 
request is made to some one who has no duty in the matter 
independently of the request, and a case where the request is made 
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to one who has a duty in the matter independently of the request. 
In the former case, where that which is requested to be done does 
not appear to be illegal, and an act is done in accordance with the 
request, the implication of a contract of indemnity by the person 
making the request will generally be made. In the latter case 
something more than a mere request will be required to raise the 
contract of indemnity. This distinction is apparent by a com- 
parison of the cases where an indemnity is claimed by those who 
have ho duty in the matter with cases of indemnity claimed by 
sherifEs. The fact is that in the former class of cases the request or 
instruction is the sole cause of the act. In the latter the perform- 
ance of the duty is, or may be, the dominant cause. Collins v. 
Evans (8) is a case in the Exchequer Chamber, in which the 
defendants, having reason to believe and actually believing a fact to 
be true and representing it as such to the sheriffs, who had a duty 
in the matter, were held not to be liable to an action, although it 
turned out in the event that they were mistaken ; and Chief Justice 
TiNDAL distinguished that case from the case of Humplu-ys v. 
Pratt (5) on the ground that in that case the plaintiff pointed out the 
goods and required the sheriff to take them. Childera v. Wooler (7) 
is a case on the same lines, in which the defendant Wooler, as 
attorney for the plaintiff in a suit, caused a writ of Ji. fa, to be 
issued upon the judgment, and the usual endorsement of the amount 
to be levied was followed continuously by these words: '*The 
defendant is a" (here there was a blank), ''and resides at Redcar, 
in your bailiwick " ; and the Court of Exchequer Chamber held that 
the endorsement was nothing more than a mere statement by the 
attorney for the purpose of affording information to the sheriff, 
leaving the sheriff to his own discretion as to how he would act. 
On the other line of cases one finds as examples I'opUs v. Grane (4), 
in which the defendant authorised the plaintiffs as brokers to 
distrain, and the plaintiffs, after asking for an indemnity, proceeded 
to distrain and took some privileged goods in bond fide compliance 
with the defendant's direction, without, however, having obtained 
an indemnity, and the defendant was held liable. And, again, in 
Belts V. Gibbins (2), goods were deposited with the plaintiffs for N., 
who took two casks away, and the defendant ordered the plaintiffs 
not to deliver the residue of the goods, which order the plaintiffs 
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obeyed. The plaintiffs being Bued and having to pay the sum of 
money and costs to compromise the action, it was held in an action 
by the plaintiffs against the defendant that a promise to indemnify 
to the full amount claimed might be implied from the facts. These 
were cases in which there was no relation of principal and agent, 
and the mere request or instruction by the defendant to the plaintiffs 
to withhold the goods from N., obeyed by the plaintiffs, was held to 
be sufficient evidence to raise a contract of indemnity. Where the 
relation of principal and agent exists it is a foHion that a contract 
of indemnity may arise on the fact. These cases illustrate the 
distinction which I have drawn. 

I will now deal with the special provisions of the Sheffield Act, 
although I do not think that they differ materially from the pro- 
visions to be found in the Companies Act, 1862. The most 
material provisions seem to me to be section 25 (1) which requires 
the corporation to keep books in which shall be entered the names 
and addresses of the holders from time to time of corporation stock ; 
and (2) that the corporation stock registered shaU be prima facie 
evidence of the title of the persons entered therein as holders of 
stock. Section 26 (1) which provides that on demand of the holder 
of corporation stock, the corporation may, if they think fit, give him 
a certificate of proprietorship thereof: (2) that a stock certificate 
shall be prima facie evidence of the title of the person therein named. 
Section 29 (1) that where stock is transferable by deed (which is 
this case) ; (4) the deed of transfer when duly executed shall be 
delivered to and kept by the corporation or the registrar, and the 
corporation or the registrar shall enter a memorial thereof in the 
register of transfers: (5) the corporation or the registrar shall on 
demand and on delivery up of the old stock certificate, or on proof 
satisfactory to the corporation of its absence, deliver a new stock 
certificate to the purchaser ; (6) until the deed of transfer has been 
BO delivered the corporation shall not be affected thereby, and the 
purchaser of stock shall not be entitled to receive any dividend 
thereon. Section SO (1) the corporation or the registrar, before 
allowing any transfer of stock, may, if the circumstances of the case 
appear to make it expedient, require evidence of the title of any 
person claiming a right to make the transfer. 

It seems to me that in this case those who sent the old certificate 
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to the corporation — that is to say, those who claimed to be vendors — 
claimed a right to make the transfer, and in my judgment all that 
Barclays did was to tender the transfer for acceptance, and the cor- 
poration accepted the transfer. The case, as pointed out by Baron 
Bramweix in Hart v. Frontino, Jtc. Oold-Mining Co, (23), is analogous 
to the case of a bond fide holder of a bill of exchange presenting it 
for payment to a banker : if the banker pays it he cannot afterwards 
recover the money from the holder on the ground that the name of 
the drawer was forged. Mr. Justice I^indley took the same view in 
Simm V. Anglo- American Telegraph Co, (10). In my judgment the 
provisions of the special Act bring this case within the observations 
of Mr. Justice Blackbubn in the case of In re Bahia and San Francisco 
Railway (18), approved by Lord Herschell in Balkis Consolidated 
V. Tomkinson (14). Those observations are to this effect : That 
when joint stock companies were established it was a great object that 
the shares should be capable of being easily transferred ; that the 
Legislature had accordingly provided for the keeping of a register 
of the members, in order to keep which the company must alter 
the register whenever there was a transfer of its shares ; and the 
learned Judge drew attention to section 81 of the Companies Act, 
1862, which provides that a company may give certificates, and 
that these shall be prinid facie evidence of the title of the person 
named to the shares specified, and pointed out that by granting the 
certificate the company make a statement that they have trans- 
ferred the shares specified to the person named in it and that he is 
the holder of the shares; tbat if the company have been deceived, 
and the statement is not true, they may not be guilty of negligence, 
but they, and no one else, had power to inquire into the matter. 
The learned Judge expressed the opinion that it was the intention 
of the Legislature that these certificates should be documents on 
which buyers might safely act, and continued thus : " it is quite 
clear that a statement of a fact was made by the company on which 
the company, at the very least, knew that persons wanting to pur- 
chase shares might act. And the claimants having boiid fide acted 
upon that statement and suffered damage, can they recover from 
the company? I think they can on the principle enunciated in 
Freeman v. Cooke [1848] (82)." And Lord Hbkschell in Balkis 

(32) 2 Ex. 654 ; 18 L. J. Ex. 114; 12 Jur. 777. 
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Consolidated v. Tomkinson (14) points out that it makes no differ- 
ence whether it is the purchasers who are seeking to render the 
company liable by way of estoppel, or the vendor of the shares who 
himself received the certificate from the company, because it must 
equally have been within the contemplation of the company that 
a person receiving the certificate from them might on the face of it 
enter into a contract to sell the shares. It seems to me to be the 
fact in the present case. 

I have only now to deal with the case directly bearing on the 
position and rights relatively of the person who tenders a transfer 
for acceptance and the company who accept it. It was not really 
contested in argument before us that the corporation had some 
duties towards the person tendering the transfer. It was admitted 
that it was their duty to look at their register ; and it was admitted 
that, in some cases at all events, the character of the duty was such 
that the issue of the certificate might raise an estoppel against the 
coi*poration if they neglected that duty. Indeed, the House of 
Lords in the case of Balkis Consolidated v. Tomkinson (14) affirmed 
the judgment in favour of the plaintiffs on the basis of the estoppel 
arising on the issue of the certificate ; and it seems to me that in 
the main the opinions of the law Lords were rather in favour of than 
contrary to the opinion of Baron Bramwell in Hart v. Frontino, dc, 
Gold-Mining Co. (23), and Mr. Justice Lindlby in Simm v. Anglo- 
American Telegraph Co. (10). It is true that Lord Maonaghtbn in 
his judgment says : " Whether under such circumstances a person 
ought to be permitted to rely upon a misrepresentation innocently 
made to which he has in a sense and to a certain extent contributed 
is, I think, a matter not unworthy of consideration. The point, how- 
ever, was not argued ; the evidence bearing upon it was not sifted, 
and the attention of the learned counsel for the respondents was not 
called to it. It would not, therefore, be right for me to say more 
than that in my opinion there is nothing to prejudice the question 
if it should ever be raised, even under circumstances similar to those 
which have occurred in the present case. With this reservation, I 
concur in the motion that has been proposed." But this doubt as 
to the estoppel seems to me rather to negative than to affirm that 
in such a case there would be evidence upon which to raise an 
implied contract of indemnity. Then, again, as to the judgment 
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of Lord Field, f\f ter affirming in general terms the view of Lord 
Herschell, and agreeing in the view that a transferor who has 
entered into a contract to deliver valid shares upon the face of a 
certificate of his ownership issued to him by the company is in the 
same position as a purchaser, he goes on to say : ** I can, however, 
well understand that there may be cases in which the untruth of 
the statement not depending upon any fact within the knowledge 
of the company, as to which they have means of knowledge, which 
they reasonably ought to have recourse to, and the person setting uj) 
the estoppel having equal means of knowledge, and having applied 
and obtained the certificate upon an alleged transfer — I say there 
might be such cases in which no such estoppel may exist." And 
he goes on to say that such a state of things existed in Simm v. 
Anglo'Aviencan Telegraph Co, (10), and to agree with the Court of 
Appeal in that case that there is no duty upon that company to 
inquire of a registered holder whether the signature was genuine, 
although it was the practice to do so. This passage raises a doubt 
as to estoppel in other cases ; but the next passage seems to me 
distinctly to negative the raising of any contract of indemnity 
against the person presenting the transfer, in case it turns out in 
fact not to have been executed by the person purporting to be the 
transferor, for he says, '* In sending in a transfer to a company for 
registration it does not appear to me that the applicants give any 
warranty, or even make a material representation to the company 
that the transferor is the registered holder of the shares." But in 
the same judgment he says that it is at least the duty of a company, 
before affixing the seal of the company to a representation which 
they know that the applicant requires as evidence of title upon 
which he may go into the market, and make contracts of sale, 
according to the regulations of the Stock Exchange, and involving 
the duty of making a complete delivery of genuine shares, to ascer- 
tain by reference to their own register whether the proposed 
transferor appears to be the holder of the shares which he purports 
to transfer or is the registered holder of the shares. How can it 
be said, in a case in which the corporation had a statutory duty to 
accept or reject the transfer, a contract of indemnity is raised 
against the person who, in presenting the transfer, gave no war- 
ranty and made no material representation ? So to hold, in my 
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judgment, woald be inconsistent with business and would materially 
impede that traffic in shares and stocks which is essential to the 
very existence of joint stock companies and to the floating of loans 
to municipal corporations. 

In my judgment, the judgment of the Lord Chief Justice was 
wrong, and ought to be reversed. 

RoMEB, L.J., read the following judgment : I have come to the 
same conclusion. After the judgment of the Lord Justice I will 
only say a few words. In the first place, it is important to 
remember that the sole question before us is whether a contract 
of indemnity can be implied. I say this because it may well be 
that the transaction between the parties gave rise to some rights 
on the part of the corporation against the defendants. For instance, 
if the corporation had been fortunate enough to discover the forgery 
in good time, and before the defendants had in any substantial way 
altered their position on the faith of the certificate issued to them, 
it would have been entitled to bring an action against the defen- 
-dants to recover the certificate, and to establish the right of the 
corporation to remove the name of the defendant E. E. Barclay 
from the register of stockholders in respect of the stock in question. 
But can a contract of indemnity be implied ? Now that kind of 
contract is a very onerous one on the part of the person who has 
to indemnify, and is one not lightly to be implied. And in the 
circumstances of this case it appears to me that it ought not to be 
implied. This is not the case where a person, having no indepen- 
•dent duty or obligation to do a particular act, does that act at the 
request and for the purposes of another. In such a case, if the act 
is one not known by him at the time to be illegal, but is one that 
turns out to be wrongful, the person doing the act may make the 
person requesting it indemnify him under an implied contract. 
But in the present case it was in the interests of the corporation 
itself to keep the register of stockholders and issue certificates, and 
the corporation was bound to keep the register correctly. The 
•defendants were obliged to send in the transfer to E. E. Barclay, 
and to get the transferee registered by the corporation, assuming 
<as the facts were) that they believed the transfer to be genuine, 
and desired, accordingly, to be duly recognised as holders of the 
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stock. The corporation did not act voluntarily on the request 
for registration made by the defendants. It acted because of the 
duty cast upon it, and (partly, at any rate) for its own purposes. 
When it received the transfer it had a duty or obligation cast upon 
it, as between itself and the transferor, to see that the transfer was 
really the act of the transferor. Accordingly the corporation took 
such steps as seemed to it sufficient to satisfy itself that the transfer 
was genuine. It compared the signatures of the transferors in its 
possession with the signatures to the transfer, and sent notice to the 
transferors that it was going to act on the transfer if no objection 
was taken by them. In fact, the corporation judged and acted for 
itself in dealing with the transfer, and did not act merely on the 
request of the defendants. Nor is this a case where, as between 
these parties in favour of the corporation, the authenticity of the 
signature of the transferors is to be taken to be a matter exclusively 
in the knowledge of the defendants. As a matter of business it 
cannot be that the corporation was entitled to assume that the 
transferee of stock in ordinary course had personally the means 
of seeing, or ought by self or agent to see, the actual execution of 
the transfer by the transferors. The purchase and transfer of stocks 
and shares on the Stock Exchange and elsewhere could never practi- 
cally be carried out if the purchaser was in each case, having 
regard to his possible future dealings, bound to see by himself or 
his agent personally to the execution of the transfer by the trans- 
feror. And I think the corporation must be taken to have known 
this. The transferee is not, in reference to the transfer, in the 
same position as the corporation is with regard to the position of 
the transferor as registered owner of the stock ; for the register of 
stockholders is in the possession of the corporation, and the corpora- 
tion is bound to keep it correctly. This being so, it appears to me 
that all that could be assumed by the corporation as against the 
transferee sending in the transfer for registration was that the 
transferee had taken reasonable care in the matter, and had 
reasonable ground for believing and did believe that the transfer^ 
which, on the face of it, purported to be executed by the transferors, 
was, in fact, so executed. No representation could, in my opinion^ 
be implied, under the circumstances, against the transferee beyond 
what the corporation was entitled to assume against him as above 
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stated. I think, therefore, that no warranty of the execution of 
the transfer by the transferors ought to be implied as between the 
transferee and the corporation. 

But I may point out that, even if some representation beyond 
what I have above stated could, under the circumstances, be implied 
as against the defendants, or even if a warranty could be implied 
as against them, it would not of necessity follow that a contract 
of indemnity should be implied. A warranty and a contract of 
indemnity are distinct ; one important difference being the period 
from which the Statute of Limitations would run. And, in the 
present case, whatever other implications might be made against 
the defendants, I think it would not be right to imply a contract of 
indemnity. 

Stirling, L.J., read the following judgment: The facts which 
gave rise to this action may be stated very shortly. The plaintiffs 
are the Corporation of Sheffield, and have, under the authority of 
a private Act of Parliament, issued certain stock, bearing interest 
at 8J per cent. The Act imposes on the plaintiffs duties with 
respect to the registration of transfers of such stock and the issue 
of certificates to stockholders. The defendant Barclay is a member 
of a banking company (his co-defendants), who made an advance to 
customers on the security of what purported to be a transfer to him 
of 8,200{. of .the corporation stock. This transfer he sent to the 
plaintiffs with a request that it might be registered, and new certifi- 
cates issued. With this request the plaintiffs complied. The 
defendants' customers then sold the stock, and the defendant 
Barclay concurred in a transfer to the purchasers. Some years 
afterwards it was discovered that the transfer to the defendants 
was a forgery, and the plaintiffs were compelled to make good the 
loss to the true owners of the stock. This action is brought by 
the plaintiffs to obtain indemnity by the defendants against the 
loss thus sustained by the plaintiffs. It is admitted, on the one 
hand, that the plaintiffs acted without any negligence ; and, on the 
other, that the defendants acted in perfect good faith. 

The provisions of the plaintiffs' Act as to keeping a register of 
transfers and the issue of certificates do not materially differ from 
those contained in the Companies Act, 1862 ; and with reference 



836 SHEFFIELD CORPORATION v. BARCLAY & CO. [Makson. 

to them it was pointed oat by the Court in In re Bahia and San 
Francisco Railway (18) that the effect was to make the shares of 
the company more easily dealt with, and, consequently, of greater 
value. This view was adopted and acted on by the House of 
Lords in Balkis Consolidated v. Toinkinson (14). The provisions of 
the plaintiffs* Act, although they impose a burden on the plaintiffs, 
are, nevertheless, to their advantage ; for in the absence of them 
it might be presumed that the stock could not have been issued 
with equal advantage to the plaintiffs. The Act does not expressly 
confer any right of indemnity on the plaintiffs ; and if any such 
right exists it must arise by implication of law. The main conten- 
tion before us is that there is on the part of the defendants an 
obligation so arising. Now the mere performance of a duty 
imposed by law on any one holding a definite legal position does not 
constitute a consideration sufficient to support a promise to him by 
the person to whom the duty is owed. If, however, the person who 
owes the duty at the request of him to whom it is due departs from 
the strict legal course of performance of that duty or puts himself 
in a different position from that created by law, then a considera- 
tion may arise for a promise express or implied. This is illustrated 
by the cases relating to the indemnity of sheriffs, which were much 
relied on in the argument on behalf of the plaintiffs. It was decided 
in Bridge v. Gage [1605] (83) that a promise to pay money to a 
sheriff in consideration of his executing a writ of elegit^ which the 
sheriff by the common law was bound to execute without remunera- 
tion, could not be enforced by action. In Arundel v. Gardiner 
[1621] (84) it was held that a promise made by an execution creditor 
to a sheriff to save him harmless in consideration that he would 
execute a writ olfi.fa. by seizing particular goods was enforceable. lu 
Humphry 8 v. Pratt {b) a sheriff who had at the request of the 
execution creditor seized particular goods was held by the House 
of Lords to be entitled to an indemnity, although not expressly 
agreed to by the execution creditor. There is, unfortunately, no 
report of what was said by the noble and learned lords who 
addressed the House ; but in Collins v. Evans (8) the ratio decidendi 
is explained by Chief Justice Tindal in delivering the judgment of 

(33) Cro. Jac. 103. 

(34) Cro. Jac. 652. 
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the Exchequer Chamber. If, then, the goods are simply pointed 
out to the sheriff, and he is left to follow his discretion — that is to 
say, to take the legal coarse — he is not entitled to indemnity ; but 
if he is required to seize them he is. The sheriff in the latter case 
gives up his right to make inquiry as to the ownership of the goods 
and takes steps for his own protection in case there should be 
forthcoming a claimant to them other than the judgment creditor, 
and puts himself in the position of a mandatory or agent of the 
execution creditor for the purpose of taking the goods ; and is held to 
be entitled to the benefit of an implied agreement for his indemnity. 

In the present case the plaintiffs were under a statutory obliga- 
tion to register transfers and issue certificates; the defendants called 
on them to perform their duty under the statute with regard to the 
transfer which he forwarded to them ; and, as it seems to me, they 
did nothing more. The plaintiffs were left to perform their legal 
obligations; they gave up no right, and assumed no different 
position to the defendants than that created by the statute; and, 
in my judgment, they are not entitled to the indemnity sought in 
the action. 

Inasmuch as the defendant Barclay was admittedly innocent 
of anything in the shape of fraud, the plaintiffs had not, and 
did not in fact claim to have, any cause of action based on mis- 
representation. It was suggested, though somewhat faintly, that 
the defendants warranted to the plaintiffs the genuineness of the 
transfer. In my judgment, the defendants did not give any such 
warranty. I think that the true nature of the transaction between 
the plaintiffs and the defendants is as stated by Lord Lindlet (then 
Mr. Justice Lindlby) in his judgment in the case of Anglo-American 
Telegraph Co. v. Sinirling (10) ; but, further, it seems to me that, 
even if the warranty was given, the Statute of Limitations, which 
is pleaded, is an answer to any claim founded on it; for the 
warranty was broken and the cause of action (if any) accrued more 
than six years before the commencement of this action. The 
learned Lord Chief Justice based his decision on that of the Court 
of Appeal in Simvi v. Anglo-Avierican Telegraph Co. (10), which he 
held to be an authority for the proposition that as between two 
innocent parties, one of whom had innocently and without .negli- 
gence handed in a forged transfer upon which a joint stock company 
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(under the Companies Act, 1862) was asked to act, the loss was 
to fall upon the person who handed in the transfer. I desire to 
point out that the position of the plaintiffs in that case does not in 
all respects resemble that of the defendant Barclay in the present. 
The bank for whom the plaintiffs in Sinuii v. Anglo-American 
Telegraph Co. (10) were trustees had, before action brought, received 
payment of their advances in full from their customers, who had 
not dealt with the stock or acted on the certificate issued by the 
company ; whereas in the present case the defendant Barclay and 
his customers have dealt with the stock on the faith (as I under- 
stand) of the certificate issued by the Corporation of Sheffield. 
The materiality of this circumstance is shown hy BaXkis Consoli- 
dated V. Tovikinson (14), to which, unfortunately, the attention of 
the Lord Chief Justice does not appear to have been called. The 
House of Lords there held that a person who has procured the 
registration of an invalid transfer of shares in a joint stock com- 
pany, and to whom certificates have been issued, is entitled, if he 
has sold the shares on the faith of those certificates, to recover 
damages from the company upon a refusal to register his purchasers 
as owners of the shares. It is quite true that there the invalidity 
was not the result of forgery, and that this was one of the grounds 
by which the case of Simm v. Anglo-American Telegraph Co. (10) 
was distinguished ; but, at the same time, it seems to have been 
the opinion of Lord Justice Bbett and of Lord Justice Cotton that 
the plaintiffs in that action would, notwithstanding the forgery, 
have had a good title as against the company so long as the 
advances made by the bank remained unpaid. However this may 
be, all the learned Judges of the Court of Appeal expressly leave 
open the question raised by the action of Anglo-Amencan Telegraph 
Co. V. Spurling (10), which Mr. Justice Lindlby had decided adversely 
to the company. With that decision I agree; and, in my judgment, 
this appeal ought to be allowed. 

Appeal allowed. 

Solicitors : B. F. d C. L. Smithy agents for H. Sayer, Sheffield, 

for the Plaintiffs. 
Maples, Teesdale dt Co., for the Defendants. 
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In re EVERSON, Ex parte OFFICIAL EECEIVER. 

1904, June 13. Bigham and Darling, JJ. 

Banhruptcy — Appeal from County Court — Amount not exceeding 50/. — Leave to 
Appeal — High Court — Jurisdiction — Bankruptcy Ap^ieah {County Courts) Act^ 
1884, «. 2^Bankruptcy RuleSy 1886 and 1890, r. 129. 

As the word ** Court'* in Bankruptcy Rule 129 means the original Court 
exercising jiuisdiction in bankruptcy, an appeal cannot be brought from 
the order of a County Court relating to property not exceeding 50/. in value 
except by leave of that Court, and the High Court cannot give leave to 
appeal when it has been refused by the County Court. 

This was an appeal from an order of the County Goart Judge at 
Newport in Monmouthshire, dismissing an application of the Official 
Beceiver, as trustee in bankruptcy, for an order declaring that a pay- 
ment by the bankrupt of 16/. was fraudulent and void. The County 
Court Judge having refused leave to appeal, the Official Receiver 
(in the absence of Wright, J., through illness) applied ex parte to 
Bruce, J., at Chambers for leave to appeal, which was granted. 

On the hearing of the appeal, a double preliminary objection was 
taken, that under Bule 129 (2) of the Bankruptcy Bules, 1886 and 
1890 (1), the appeal could only be brought by leave of the County 
Court, and that the High Court could not give leave when it had 
been refused by the County Court. 

Hanaell, for the respondent : 

First, by Bule 129 (2) (1), " Court " means the Court of first 
instance making the order, and ** Court of Appeal" means the 
Court to which an appeal lies from that Court of first instance — 
here, the County Court and the Divisional Court respectively ; see 
Bule 8a (2), and section 2 of the Bankruptcy Appeals (County 
Courts) Act, 1884 (8). Secondly, by section 168, sub-section 1 of 

(1) " Except by leave of the Court appeal shall lie in bankruptcy matters, 
no appeal to Hie Court of Appeal shall at the instance of any person aggrieved, 
be brought from any order relating to from the order of a County Court to 
property when it is apparent from the a Divisional Court of the High Court, 
proceedings that the money or money's of which the Judge to whom bank- 
worth involved does not exceed 502." ruptcy business shall for the time 

(2) The rule as to '* interpretation being be assigned shall for the pur- 
of terms." pose of hearing any such appeal be a 

(3) Bankruptcy Appeals (County member. ..." 
Courts) Act, 1884, s. 2: *•. . . an 
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the Bankruptcy Act, 1888, " ' the Court ' means the Court having 
jurisdiction in bankruptcy under this Act/' so that Bruce, J., had 
no jurisdiction to give leave to appeal. 

Muir Mackenzie, for the appellant : 

The Divisional Court sitting to hear appeals in bankruptcy from 
County Courts can review the decision of a County Court Judge 
who has wrongly refused leave to appeal. Bule 184a of the 
Bankruptcy Rules provides that '' any order or direction incidental " 
to such an appeal to the High Court may be given by the Judge of 
the High Court for the time being exercising jurisdiction in bank- 
ruptcy ; and in the absence of Wright, J., the Judge at Chambers 
could exercise that jurisdiction, as Bruce, J., did. An application 
for leave to appeal can be made ex parte, and this must apply to an 
appeal to the High Court from a refusal to give leave. This Court 
cannot now disregard or review the order made by Bruce, J., which 
has not been appealed from. In the bankruptcy case of In re 
Armstrong, Ex parte Oilchriat [1886] (4), Lord Esher considered 
the question where leave to appeal had been refused by a Divisional 
Court but granted by the Court of Appeal, and said that the juris- 
diction of the Divisional Court to give or refuse leave was a very 
delicate one. 

Hansell, in reply : 

In Payne v. Esdaile [1891] (5) the House of Lords considered 
the question of an appeal to the House of Lords from the refusal 
by the Court of Appeal to grant special leave to appeal, and allowed 
a preliminary objection to prevail. 

BiGHAM, J. : I think this preliminary objection must prevail. It 
appears on the face of the notice of motion that the order of the 
County Court Judge, from which this appeal is brought, related to 
property of the value of less than 501. The case, therefore, comes 
within Rule 129 (2) of the Bankruptcy Rules, which provides that 
** except by leave of the Court, no appeal to the Court of Appeal shall 
be brought " from such an order. There " Court " means, in my 

(4) 3 Morr. 193 ; 17 Q. B. D. 621, 627 ; 66 L. J. Q. B. 678 ; 66 L. T. 538 ; 

34 W. B. 709. 

(6) [1891] A. C. 210 ; 60 L. J. Ch. 644 ; 64 L. T. 666 ; 40 W. B. 66. 
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opinion, the Court of first instance, and " Court of Appeal '' means 
this Court when the appeal is from a County Court. The object of 
that rule is to prevent appeals in small and insignificant cases. 
This is, in my opinion, one of those cases ; and the rule expressly 
provides that there shall be no appeal except by leave of the Court 
from which the appeal is being made. That leave has not been 
obtained, and therefore the condition precedent to the right to 
appeal has not been fulfilled. But it has been contended that the 
refusal of leave to appeal by the County Court Judge is an order 
from which an appeal can be brought to the High Court, and that 
Mr. Justice Bruce, sitting in Chambers, has heard such an appeal 
in this case, and reversed the refusal of the County Court Judge 
and given leave to appeal. I do not think that the refusal by the 
County Court Judge to give leave to appeal is an order from which 
an appeal can be brought, and I think that the order made by 
Mr. Justice Bruce cannot supply the want of the condition pre- 
cedent to the right to appeal which is required by Rule 129 (2). 
This appeal must therefore be dismissed, as the objection prevails. 

Darung, J. : I am of the same opinion. Rule 129 (2) says that 
this appeal cannot be brought ** except by leave of the Court," and 
it is conceded that that means the original Court exercising juris- 
diction in bankruptcy — here the County Court. The appellant 
contends that, when leave to appeal has been refused, he can 
appeal from that refusal-^that is, that he can appeal with the 
direct decision of the Court against him that he shall not appeal. 
If that is so, there would really be no meaning in the words 
*' except by leave of the Court " ; for there would be an appeal in 
every case by asking for leave to appeal, and, when it was refused, 
coming to the High Court. I do not think that that is what the 
rule means at all. I think the rule was intended to discourage 
appeals in cases under the amount of 601. , and to put cases above 
that amount on a totally different footing. 

Appeal dismissed. 

Solicitors : Solicitor to the Board of Trade, for the Appellant. 

F. Kindly agent for Lyndon, Moore d Co., Newport, 
Mon., for the Respondents. 
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In re PONSFORD, Ex parte PONSFORD. 

1904, July 29. C. A. Yauoham Williams, Roheb, and 

Cozens-Habdy, L.JJ. 

Banlcrupicy — Scheme — Rejection — Adjudication — Notice to Debtor — County Court 
— Application to Annul on Ground of Absence of Notice — Lapse of Time — 
Bankruptcy Act, 1883, s. 20, sub-s. \— Bankruptcy Rules, 1886 and 1890, 
r. 192. 

Though the Court has jurisdiction to adjudicate a debtor bankrupt after 
a resolution of the creditors to that effect under the Bankruptcy Act, 1883, 
s. 20, 8ub-8. 1, without any notice being given to the debtor, the proper 
practice, as well in the County Court as in the High Court, is that notice 
should be given to the debtor unless there is some special reason to the 
contrary* 

This was an appeal againet a decision of the Divisional Court. 

A receiving order having been made against the debtor in the 
Newport County Court on 14 September, 1908, a scheme of 
arrangement was submitted by the debtor on 4 November. At 
the adjourned first meeting of creditors on 15 December, at 
which the debtor was present, the creditors rejected the scheme 
and resolved on an adjudication in bankruptcy. Immediately 
after the meeting, in the absence of the debtor, the order of 
adjudication was made on the application of the Official Receiver 
under the Bankruptcy Act, 1888, s. 20, sub-s. 1; Bankruptcy 
Rules, 1886 and 1890, r. 192 (1). 

On 28 March, 1904, the debtor applied to the County Court 
Registrar to annul the order on the ground that it was made 
without notice, in his absence. The Registrar refused the appli- 
cation, and the Divisional Court (Bigham, J., and Dakling, J.) 



(1) Bankruptcy Act, 1883, s. 20, 
sub-8. 1: ** Where a receiving order 
is made against a debtor, then, if the 
creditors at the first meeting or any 
adjournment thereof by ordinary reso- 
lution resolve that the debtor be ad- 
judged bankrupt, or pass no resolution, 
or if the creditors do not meet, or if a 
composition or scheme is not accepted 
or approved in pursuance of this Act 
within 14 days after the conclusion of 
the examination of the debtor or such 
further time as the Court may allow. 



the Court shall adjudge the debtor 
bankrupt ; and thereupon the property 
of the bankrupt shall become divisible 
among his creditors and shall vest in 
a trustee." 

Bankruptcy Eules, r. 192: "Where 
a composition or scheme is not accepted 
by the creditors at the first meeting or 
at one adjournment thereof the Court 
may, on the application of the Official 
Receiver, or of any person interested, 
adjudge the debtor bankrupt." 
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affirmed the order of the Registrar, holding that the application 
was rightly dismissed on the ground that it was too late ; but 
the Court expressed its approval of the practice of the High 
Court laid down by Cave, J., in 1885, which requires notice to 
be served on the debtor of the application for adjudication in 
such cases. 

The bankrupt appealed. 

S. O. Lushington (Muir Mackenzie with him), for the appellant : 

The effect of an adjudication in bankruptcy is to affect the status 
of the debtor — see sections 81 and 82 of the Bankruptcy Act, 
1888; and on general principle the necessity for notice being 
given in such a case is shown by Rex v. Cambridge University^ 
Dr. Bentky's Case [1768] (2). Where an adjudication without notice 
to the debtor is permissible the Bankruptcy Rules expressly 
mention that such notice need not be given — as, for instance, 
Rule 190, which provides for adjudication on the application of the 
debtor himself, and Rule 192a, where the public examination of a 
debtor is adjourned sine die. There is no such mention in Rule 191, 
which provides for adjudication by third parties, or in Rule 192, 
which is the rule applicable to the present case, from which it is 
to be inferred that notice is necessary. Form 49 gives the form 
of notice intended to be given to the debtor. In the High Court, 
in accordance with the direction given by Cave, J., in 1885, it is 
the practice to give notice to the debtor in cases under section 20, 
sub-section 1 (1) ; and the same rule should apply in the County 
Court. 

[He also referred to In re Pinfold, Ex parte Pinfold [1891] (8).] 

[Vaughan Williams, L. J., referred to the Bankruptcy Act, 1883, 
8. 104, sub-s. 5, empowering the Court to make an adjudication on 
an application for committal of the debtor.] 

The debtor there has notice of the application for committal, 
and knows, or must be taken to know, the statutory consequences. 

(2) 1 Str. 667. 

(3) 8 Morr. 312 ; [1892] 1 Q. B. 73 ; 61 L. J. Q. B. 161 ; 65 L. T. 683 ; 40 
W. R. 223. 
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[BoMER, L.J. : Bale 850 expressly provides that non-compliance 
with any rale of practice shall not render any proceeding void ; 
and see section 148, sab-section 1 of the Bankraptcy Act, 1888. 
Can the delay on the part of the debtor be jastified ?] 

The debtor in the present case has not been gailty of sach delay 
as to prejadice his present application. 

H. Reed, K.C., and Comer, for the respondent (the trustee), 
were not called on. 

Yauohan Williams, L.J. : We are of opinion that the delay of 
the debtor in the present case is fatal to his application, and that 
on this groand the decision of the Divisional Goart oaght to be 
affirmed. 

As to the question of practice under section 20, sub-section 1 of 
the Bankruptcy Act, 1888, whether notice should or should not be 
given to the debtor of an intention to apply for an adjudication 
in bankruptcy against him, I wish to say first that under that 
section the Court has jurisdiction in a proper case to make an 
adjudication after a resolution of the creditors to that effect without 
giving any notice to the debtor ; but although I have no doubt as 
to the jurisdiction, I also have no doubt that, as a matter of 
practice, the practice which has been adopted in the High Court 
under the direction given by Mr. Justice Cave in 1885 — namely, 
to give notice to the debtor — is the most convenient practice to 
adopt ; and I agree with the observations of counsel for the appel- 
lant as to the effect of an adjudication in altering the status of 
the debtor. Therefore, although I think that there is no doubt 
about the jurisdiction, still, speaking generally, unless there is 
some reason to the contrary, it is certainly the more convenient 
practice that notice should be given. I feel some doubt whether 
the direction given by Mr. Justice Cave would really govern the 
practice of the County Courts ; but I think the practice Mr. Justice 
Cave laid down is the most convenient, and no doubt it will be 
adopted in the County Courts in the future. When this matter 
came before the Divisional Court, the Court decided it not on any 
question of jurisdiction, but on the ground that the delay was 



•Vol. XI.] In rb PONSPOED, Ex pabtb P0N8F0RD. 845 

fatal to the application ; with which decision I entirely agree, and 
(he appeal must also be dismissed on that ground. 

BoMEB, L.J., and Gozbns-Habdy, L.J., concurred. 

Appeal dismissed. 

Solicitors : Robert Carter , for the Appellant. 

Taylor^ Willcocks dt Co., agents for Gardner dc 
Herbert, Newport, Mon., for the Respondent. 



In re SOLOMONS, Ex parte SOLOMONS. 

1904, November' 11. C. A. Vaughan Williams, Bomeb, and Gozbns- 

Habdt, L.JJ. 

Bankruptcy — Becord Book kept by Trustee — Minutes of Meetings of Committee of 
Inspection — BigJU of Debtor to Inspect — Bankruptcy Act, 1883, s, 80 — 
Bankruptcy Bules, 1886, rr, 12, 16, 285, 287, arid 292. 

A debtor has no right to inspect the "record book *' kept by the trustee 
in his bankruptcy in pursuance of section 80 of the Bankruptcy Act, 1883, 
and Rule 285 of the Bankruptcy Rules, 1886, and the Court has no power 
to make any order giving him leave to do so. 

Decision of Bigham, J. (1), affirmed. 

Appeal from decision of Bigham, J. 

The facts are fully stated in the report of the case in the Court 
below. The debtor was adjudicated bankrupt on 15 December, 1898, 
and a trustee was appointed, with a committee of inspection. The 
debtor applied to the Court for an order giving him leave to inspect 
the "record book *' kept by the trustee in his bankruptcy in pur- 
suance of section 80 of the Bankruptcy Act, 1883, and Bule 286 of 
the Bankruptcy Bules, 1886. He wished to inspect all records of 
minutes of the meetings of the committee of inspection and copies 
of letters addressed to some of the creditors by the trustee, his 
object being to obtain material on which to found proceedings 
against the trustee. 

Bigham, J., refused the application, being of opinion that it was 

(1) Ante, p. 268; [1904] 2 K. B. 760; 73 L. J. K. B. 963, 
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contrary to the practice of the Court to permit the debtor to make 
each an inspection, and he had not shewn exceptional circumstances 
to justify any departure from the settled practice. 
The debtor appealed. 

The Debtor in person. 

[The Court declined to consider whether the circumstances were 
such as to make it proper that an order should be made until they 
were satisfied that there was a right of inspection.] 

[Section 80 of the Bankruptcy Act, 1883, and Bules 12, 16, 285, 
287, and 292 of the Bankruptcy Bules, 1886, were referred to during 
the argument.] 

Muir Mackenzie and Franche^ for the OflScial Eeceiver, were 
not called upon. 

Vaughan Williams, L.J. : The only thing which we have to con- 
sider is whether the debtor has a right to inspect this record book, 
and after looking at section 80 of the Bankruptcy Act, 1888, and 
Bules 285 and 287 of the Bankruptcy Bules, 1886, we are of opinion 
that the debtor has no right to inspect the book. If he wishes to 
see the proceedings of the Court he can do that, and he can obtain 
office copies of them under Bule 16 ; but he has no right to see the 
record book, and we have no power to make any order giving him 
leave to do so. 

a 

BoMER, L.J., and Cozens-Hardy, L.J., concurred. 

Ajypeal dismissed* 
Solicitor : Solicitor* to the Board of Trade, for the Official Beceiver. 
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In re rose, HASLUCK v. EOSE. 

1904, June 80 ; July 81. Farwbll, J. 

Bankruptcy — Limited Power of Appointment — Eight of Trustee to Release — 
** Power** — Bankruptcy Act, 1883, a. 44 — Conveyancing and Law of Property 
Act, 1881, s. 52, ««&-«. 1. 

The right of the donee of a power of appointment to release such power, 
whether inherent or given him by section 52, sub-section 1 of the Con- 
veyancing and Law of Property Act, 1881, is not a ** power in or over or in 
respect of property " within the meaning of section 44 of the Bankruptcy 
Act, 1883, and cannot accordingly be exercised by virtue of that section by 
his trustee in bankruptcy. 

By his will, dated 21 March, 1887, the late Sir John Eose, Bart., 
gave all his real and the residue of his personal estate to certain 
trustees upon trust {inter alia) as to the sum of 25,000{., that they 
should pay the interest thereof to his son, Edward Temple Eose, 
till (inter alia) his death or bankruptcy ; and after his death upon 
trust for all or such of his children, or of his brothers and sisters, 
or of his nephews and nieces, as the said E. T. Eose should by 
deed, with or without power of revocation and new appointment, 
or by will or codicil, appoint ; and, in default of appointment, upon 
trust for all of the children of E. T. Eose living at the testator's 
death, or born afterwards, who, being sons, should attain the age of 
twenty-one years, or being daughters, should attain that age or 
marry ; and in case there should be no children or appointees, of 
E. T. Eose, who should attain a vested interest in the sum in 
question, then upon trust for the said E. T. Eose, his executors, 
administrators, and assigns. 

The testator died on 24 August, 1888, without having altered or 
revoked his will, which was proved on 20 September, 1888. 

E. T. Eose was adjudicated a bankrupt on 19 January, 1892 ; 
and on 25 January, 1892, Lawrence Hasluck was duly appointed 
his trustee in the bankruptcy. 

E. T. Eose had married his present wife on 28 July, 1888, but 
there had been no children of the marriage. 

By a deed-poll dated 2 May, 1902, and in purported exercise of 
the power conferred upon him by the Bankruptcy Act, 1888, and of 
every or any other power him thereto enabling, the trustee released 
the above-mentioned sum of 25,000Z. from the above-mentioned 
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power of appointment, to the intent that the said power might be 
utterly extinguished, and that the ultimate trust in favour of E. T. 
Rose, his executors, administrators, and assigns, might become 
absolute, subject only to the trusts contained in the will for the 
benefit of his children (if any) in default of appointment. 

On 28 October, 1902, the trustee entered into a contract with the 
British Empire Mutual Assurance Co. for the sale to them of the 
said contingent interest in the sum of 25,000Z. 

The British Empire Mutual Assurance Go. now required that the 
power of appointment should be released by E. T. Rose himself. 
The present summons was thereupon taken out by the trustee for a 
declaration that his own release was sufficient under section 44 of 
the Bankruptcy Act, 1883. 

Upjohn, K.C., and E. Ford, for the trustee in bankruptcy: 

It is not disputed that the bankrupt himself has capacity to 
release this power of appointment. That capacity, accordingly, is 
itself a ** power " within the meaning of section 44 (ii.) of the Bank- 
ruptcy Act, 1888 (1), and the trustee is therefore enabled to exercise 
it by virtue of the authority conferred on him by the section. 
" Powers " in this section are not confined to mere conveyancing 
powers, such as those that form the subject of the treatise by Lord 
St. Leonards; this is clear from the fact that the section con- 
templates the possibility of their including the right to appoint to a 
vacant benefice. 

[Farwell, J. : I have never before heard it suggested that the 
capacity to release a power was itself a power: In re Armstrong y 
Ex parte Gilchrist [1886] (2).] 

(1) Bankruptcy Act, 1883, 8. 44: respect of property as might have 
** The property of the bankrupt divi- been exercised by the bankrupt for 
sible amongst his creditors, and in the his own benefit at the commence- 
Act referred to as the property of the ment of his bankruptcy or before 
bankrupt, shall . . . comprise . . . his discharge, except the right of 

**(u.) The capacity to exercise and nomination to a vacant ecclesiastical 
to take proceedings for exercising benefice." 
all such powers in or over or in 

(2) 3 Morr. 193; 17 Q. B. D. 521, 526; 55 L. J. Q. B. 578; 55 L. T. 538; 
34 W. E. 709. 
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The " powers '* contemplated by section 44 (ii.) are wider than 
mere powers "in or over" property: they include powers "in 
respect of *' property also. The case of In re Nichols to Nixey and 
Coleclough [1885] (3) turns on quite a different point, and has no 
bearing on the present case. If, however, it be argued that the 
common-law power inherent in every donee of a limited power 
to release it is not in itself a " power " within the meaning of 
section 44 (ii.), yet the statutory power so to release it created by 
section 52, sub-section 1 of the Conveyancing Act, 1881 (4), is 
clearly such a "power." 

Jenkina, K,C., and Bischoff, for the trustees of the settlement : 

The capacity to release a limited power of appointment, whether 
common-law or statutory, is not a " power " within the meaning of 
section 44 (ii.) of the Bankruptcy Act, 1883. Again, it is not certain 
in the present case that the bankrupt's capacity to release is " for 
his own benefit" — it might possibly enure for the benefit of 
children still unborn. There is no decision on the exact point now 
in question ; but there are certain analogous cases. Thus, in 
Simpson v. Bathtirst, Shepherd v. Bathiirst [1869] (6), it was 
decided that a power of granting renewed leases was not extin- 
guished or suspended by reason of the bankruptcy of the donee of 
the power. Again, in In the goods of Turner [1886] (6), it was held 
that the right of the husband to administer his dead wife's estate 
did not vest in the trustee in his bankruptcy by virtue of section 44. 
Again, in Buckland v. Papillon [1866] (7), it was expressly pointed 
out by Lord Chelmsford, L.C, that the option to take a lease was 
not a "power" within the meaning of section 147 of the Bank- 
ruptcy Act, 1849. There is, however, a more completely analogous 
case on section 120, sub-section (b) of the Lunacy Act, 1890 (In re 

(3) 29 Ch. D. 1005 ; 65 L. J. Ch. 146 ; 52 L. T. 803; 33 W. R. 840. 

(4) Conveyancing and Law of Fro* coupled with an interest or not, is 
pertyAot, 1881, s. 52, sub-s. 1: **A given, may by deed release, or con- 
person to whom any power, whether tract not to exercise, the power." 

(5) L. R. 6 Ch. 193; 18 W. K. 772. 

(6) 12 P. D. 18 ; 66 L. J. P. 41 ; 57 L. T. 372 ; 55 W. R. 384. 

(7) L. R. 2 Ch. 67, 70 ; 36 L. J. Ch. 81, 83 ; 16 L. T. 378 ; 15 W. R. 92 ; 12 
Jur. (n.8.) 992. 
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Hirst [1892] (8)), in which it was decided that the capacity to release 
a power was not a " power " within the meaning of that section. 

E. Ford, in reply, referred to section 6 of the Conveyancing 
Act, 1882 (45 & 46 Vict. c. 89). 

Farwell, J. : This question turns on the construction of 
section 44 of the Bankruptcy Act, 1888 — a section that deals with 
the property of a bankrupt that is liable to be divided among his 
creditors, and which comprises (among other things) the division^ 
familiar 4)0 lawyers, of the sum of a man's beneficial interests — that 
is, property which actually belongs to him, and property over which 
he may exercise some power for his own benefit. Now it has been 
held by a series of decisions — although I think that probably, as is 
pointed out by Vice-Chancellor Kindbrsley, in Coffin v. Cooper 
[1865] (9), it was originally so held somewhat contrary to principle 
— that the donee of a limited power of appointment may release it ; 
and it is now said that that power of release is a " power " '' in or 
over or in respect of property," within the meaning of section 44 — 
that is, that the capacity to release a power is itself a power within 
the meaning of the statute. If this be true, we get, as it were, a 
sort of series of powers — first, a power of appointment ; then, 
secondly, a power to release that power ; and thirdly, a power to 
release that power to release that power; and so on, I suppose, 
ad infinitum. But, in my opinion, this is not the meaning of the 
Act. I think that the ** powers '* referred to in the section are those 
powers that are familiar to all lawyers, and that are properly so 
called. The capacity of releasing a power is not, in my judgment, 
properly described as a power at all. I will take the case as it is 
stated by Vice-Chancellor Kindersley, a most accurate lawyer, in 
Coffin V. Cooper (9), in a judgment in which he was protesting, if 
anything, against the decision that he felt himself constrained by 
authority to give — that is, that the donee of a limited power was at 
liberty to release it. He says, " First it was decided that the 
donees {sic) [of a power to appoint among children by will] may 

(8) 67 L. T. 702 ; 2 B. 409. 

(9) 34 L. J. Ch. 629, 631, 632 ; 3 N. B. 459 ; 2 Dr. & Sm. 365, 373, 375 ; 12 
L. T. 106; 13W. R571. 



Vol. XI.] In be ROSE, HASLUCK r. ROSE. 851 

release it ; in other words, may bind himself (sic) not to exercise the 
power at all, so that any subsequent exercise of the power will be 
void, whatever circumstances may arise, to make it desirable, with 
a view to the benefit of the children, that the power should be 
exercised." That is to say, the donee has, not what is technically 
called a '* power," but a capacity for contracting so as to bind the 
exercise of the power, which, if he does not exercise it, is fiduciary. 
In my opinion, that capacity is not a '' power '* within the meaning 
of section 44. 

Then, it is said that section 52, sub-section 1 of the Conveyancing 
Act, 1881, provides that a person to whom any power, whether 
coupled with an interest or not, is given, may, by deed, release or 
contract not to exercise that power; and it is argued that this 
provision constitutes what is known as a statutory power, and that 
this statutory power is a ''power" within the meaning of section 44 
of the Bankruptcy Act, 1888. In my opinion that is not the case. 
I think it has been said — and, if so, said rightly — that section 62 
of the Conveyancing Act, 1881, only declared the already existing 
law, and did not add anything further. But even if the section did 
add anything further, I do not think that it constituted anything 
that is properly called *' a power." It declares that a man has a 
certain capacity for releasing, but I do not see that the capacity 
can properly be called a " power." 

I think, moreover, that I am bound by the decision of the Court 
of Appeal in an analogous case under the Lunacy Act, 1890. 
Section 120 of that Act is framed, it will be observed, somewhat 
after the model of section 44 of the Bankruptcy Act, 1888. [His 
Lordship read the two sections.] I do not myself see any practical 
difference between those two sections, except, perhaps, that the 
section in the Lunacy Act may be thought a trifle the wider of the 
two. In the latter Act there are no such words as '' in or over, or 
in respect of property." Now, in /;* re Hirst (8), the case to which 
I have referred, there was an application before Lords Justices 
LiNDLET, BowEN, and A. L. Smith, in which the committee of a 
lunatic desired, under most meritorious circumstances, to have 
authority to release a power, in order that the lunatic, who was a 
tenant for life and had inadequate means of maintenance, might be 
supported out of certain property, which passed, on his death, and 
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in default of appointroent, to an only son, ^ho desired that this 
step should be taken. But the Court of Appeal held that they had 
no authority to release the power under section 120 of the Lunacy 
Act, 1890. I apprehend that this is a decision that the section in 
question does not extend to the release of a power of appointment* 
If the capacity to release the power in the present case were really, 
as counsel for the trustee in bankruptcy have tried to persuade me, 
a " power '' within the meaning of section 44 of the Bankruptcy 
Act, 1888, it would also be a '' power " within the meaning of 
section 120 of the Lunacy Act, 1890. In my opinion it is not so ; 
and I confess I should feel considerable reluctance in extending the 
anomalous right which the donee of a special power possesses to 
debar himself from exercising it into a right in his trustee in 
bankruptcy to debar a parent from doing what it might ultimately 
seem to him to be his duty to do. 

Although I am bound to hold that the donee of a power such as 
this can release it, yet I am very far from being prepared to decide 
that somebody else, who is not the donee of the power, and who 
cannot exercise the power, is yet to be at liberty to release it. I 
am not bound so to decide; and the consequence is that this 
application fails, and must be dismissed with costs (10). 

Solicitors : Henry Hilbery dt Son, for the Trustee in Bankruptcy. 
Bampas, Bischoff, Dodgson, Coxe dt Bompas, for the 
Defendants. 



(10) From this decision the trustee in bankruptcy appealed. On the hearing 
of the appeal facts were brought to the attention of the Court as to the absence 
of parties who might possibly be interested under the power, and their Lordships 
were of opinion, having regard to those facts, that the proceedings on the present 
summons would be ineffective even if they were to decide in favour of the appel- 
lant ; and at the suggestion of the Ootjrt the parties agreed that an order should 
be made discharging by consent the order of Farwell, J., the appellant paying 
the respondents' costs of the appeal as between solicitor and client. 
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EUBEN AND ANOTHER v. GREAT FINGALL 
CONSOLIDATED, LIMITED, AND OTHERS. 

1904, Jtine 20, 21, 23, 27, 28, 29 ; Juhj 29. C. A. Collins, M.R., 

Stirling and Mathbw, L.JJ. 

Company — Share Certificate — Forgery hy Secretary — Estoppel, 

The articles of association of a company directed that the certificates of 
title to shares in the company should be issued under the seal of the com- 
pany and signed by two directors and countersigned by the secretary. The 
secretary, in order to procure a loan for his own purposes, gave, as security 
to the plaintiffs, a document purporting to be a certificate for 5,000 shares 
in favour of certain nominees of the plaintiffs. This document appeared 
to be regular on the face of it, being sealed apparently with the seal of the 
company, signed by two directors, and countersigned by the secretary ; but, 
in fact, the seal had been affixed without authorit}^ and the signatures of 
the two directors had been forged by the secretary. On the faith of this 
document the plaintiffs procured from their nominees and advanced to the 
secretary the sum of 20,000/. They then applied to have their nominees 
registered as holders of 5,000 shares. The company, having discovered the 
fraud of the secretary, refused to register the nominees of the plaintiffs. 
In an action to recover damages for the refusal : — 

Heldy that the company were not estopped from denying the plaintiffs' 
title to 5,000 shares, and from refusing to register the nominees of the 
plaintiffs, inasmuch as the actual scope of the secretary's authority did 
not cover any acts other than those of a purely ministerial character, such 
as bringing the certificate before the directors and appending the seal of 
the company in their presence. 

Shaw v. Port Philip Gold-Mining Co. (1) discussed. 

This was an appeal from the judgment of Kennedy, J., on further 
consideration. 

The action was brought to recover damages for the refusal by 
the defendant company to register as the holders of 5,000 shares 
two persons named Max Rosenhain and Edmonde Alexandre, 
who on the faith of a forged certificate of those shares had advanced 
to the plaintiffs a sum 20,000Z. This sum was lent by the plaintiffs 
to one A. S. Rowe, who was the secretary of the defendant com- 
pany, and who had forged the certificate in question for the 
purpose of procuring the loan of 20,000Z. Owing to the refusal of 
the defendant company to register Rosenhain and Alexandre, the 
plaintiffs were compelled to repay to them the sum of 20,000Z. lent 
to Rowe, who had absconded. The plaintiffs contended that the 

(1) 13 Q. B. D. 103 ; 63 L. J. Q. B. 369 ; 60 L. T. 686 ; 32 W. B. 771. 
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defendant compfiuiy were estopped from denying the right of 
Rosenhain and Alexandre to be registered. The following state- 
ment of facts is, with slight additions, taken from the written 
judgment of Kennedy, J. 

The defendant company was incorporated in the year 1899 to 
acquire the undertakings of two other mining companies in 
Western Australia. Article 12 of its articles of association was in 
these words : " The certificates of title to shares shall be issued 
under the seal of the company, and signed by two directors, and 
countersigned by the secretary or some other person appointed by 
the directors." 

A. S. Rowe, a partner in the defendant firm of Bewick, Moreing 
& Co., was in December, 1902, the secretary of the defendant 
company. He held that appointment under a written agreement 
of 81 December, 1900, between the defendant company and Bewick, 
Moreing & Co., whereby Bewick, Moreing & Co. undertook to 
provide the defendant company with suitable offices and office 
accommodation, a suitable secretary, to be approved of by the 
company, and a sufficient clerical staff. The secretary was to be 
paid by Bewick, Moreing & Co., but was to be deemed to be the 
secretary and officer of the defendant company, and subject to 
dismissal by the defendant company at any time. Bewick, 
Moreing & Co. were to receive 600Z. a year from the defendant 
company and also all transfer fees received by the defendant 
company. The defendant company's registered office in December, 
1902, was in the offices of Bewick, Moreing & Co., 20, Copthall 
Avenue, E.C., and several limited companies were housed and 
provided for by Bewick, Moreing & Co. there under similar 
arrangements. 

The plaintiffs were a firm of stockbrokers in the city, with 
whom Rowe had for some months before December, 1902, done 
business on his own private account in stock and share trans- 
actions. They knew he was a partner in Bewick, Moreing & Go. 
They did not know that he was secretary of the defendant company. 
They believed him to be a director of it. He had been introduced 
to the plaintiffs as a person in good credit; he kept his engagements, 
and they had every confidence in him. With Lindo, one of the 
partners in the plaintiffs' firm, Rowe was on terms of social 
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acquaintance. In December Bowe saw Lindo and asked whether 
the plaintiffs could arrange a loan for him on 5,000 shares in the 
defendant company. He said he had a joint account with a friend, 
who wished to sell, and he desired to take over the friend's interest, 
and so avoid a sale, because, on information which he had received, 
he believed the shares, which were then at a premium, would rise 
considerably in value. He wanted the loan for a short time only, 
and, as the 5,000 shares afforded at the price of the day ample 
security for the 20,000Z. which he wanted on loan, and as he 
undertook, if there was any fall in price, to provide a 21. per share 
margin, the plaintiffs agreed to try and meet his wishes. On 
16 December the plaintiffs arranged with Lazard Bros. & Co., 
bankers in the City, who had been made by the plaintiffs defendants 
in this action in order that all the parties might be before the Court, 
for the advance of 20,000/. to themselves for the principal on the 
proposed security, and Lindo, on the same day, went to the offices 
of Bewick, Moreing & Co., which were also the offices of the defen- 
dant company, and told Bowe that the money would be ready on 
18 December. Bowe said that he would have a share transfer 
executed by the transferor on the following day. The shares, he 
said, were standing in the company's books in his friend's name and 
not in his own. On 17 December the transfer, with the names of 
the transferees, Bosenhain (a partner in the bank) and Alexandre, 
who appears as a formal defendant in this action, upon it, was 
taken by Lindo to Bowe, and later in the same day it was returned 
by Bowe to Lindo, and purported to have been executed by 
''E. Storey" as transferor. A shareholder of that name was 
called as a witness at the trial, and deposed that he was interested 
at the time in 5,000 shares, but that he was the registered owner 
only of 2,000. In the corner of the document was the usual 
'' certification." Bowe, when he gave Lindo the transfer, said that 
his directors — that is, the directors of the defendant company — 
would be meeting the next day at 11 a.m., that he would explain 
everything to them, and have the share certificate made out in the 
names of Bosenhain and Alexandre, and that it would be ready for 
Lindo if he called at 11.80 a.m. The same afternoon Lindo brought 
back to Bowe the transfer executed by the transferees, paid to him a 
registration fee of 2^. 6i., and received a receipt in due form. On 

M. — ^VOL. XI. 24 
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18 December, at 11.80 a.m., at the office, Rowe delivered to Lindo 
the share certificate, and Lindo returned the receipt; to Rowe. 

The certificate thus issued was in form perfectly regular. It 
purported, in accordance with article 12 of the articles of associa- 
tion of the defendant company, to bear the seal of the defendant 
company, to be signed by two of its directors, and to be counter- 
signed by the defendant company's secretary. Lindo learnt from 
it for the first time that Rowe was the company's secretary. The 
certificate was taken by Lindo to the plaintiffs' office, where it was 
examined by their clerk, and it was then taken by him to the office 
of Lazard Bros. & Co., where it was left, and, after its examination 
by a clerk there, their cheque for 20,000/. in favour of the plaintiffs 
was handed to Lindo. This cheque was paid by the plaintiffs into 
their own banking account, and a cheque of the plaintiffs for the 
same amount, less stamp fee and commission, was handed over to 
Rowe the same day, and was subsequently cashed by him. Within 
ten days Rowe absconded, and it was discovered that the certificate 
was a forgery. The only genuine part of it was Rowe's counter- 
signature as secretary. The signatures of the two directors which 
it bore were forged, and the seal of the company which it also bore 
had been fraudulently affixed to it by Rowe, who, as secretary, had 
access to it at all times and practically the custody of it, in the safe 
of the defendant company. 

Lazard Bros. & Co., by their solicitors, applied to the defendant 
company for the registration of Rosenhain and Alexandre in the 
books of the defendant company as the owners of the shares. The 
defendant company refused to accede to the application. Then 
Lazard Bros. & Co. applied to the plaintiffs for the equivalent 
security or repayment of the loan of 20,000Z. The plaintiffs paid 
Lazard Bros. & Go. the amount of the loan, with interest, and 
thereupon, as the defendant company refused to register the 
ownership of Rosenhain and Alexandre or recognise their title 
to the shares, they brought the present action, after obtaining 
from Lazard Bros. & Co. an assignment of their rights (if any), 
and giving written notice of such assignment to the defendant 
company. 

Under these circumstances the plaintiffs claimed against the 
defendant company. They also claimed against Bewick, Moreing 



Vol. XL] CONSOLIDATED, Limited, and OTHERS. 357 

& Co. as the partners of Bowe. Lazard Bros. & Co. and Alexandre 
were defendants only in form. 

The action came on for trial before Kennedy, J., with a special 
jary. 

After evidence of witnesses called by both parties, from which 
the history of the case set forth above has been taken, certain state- 
ments or admissions of material facts were agreed to by the counsel 
for the respective parties, which left no question necessary or 
proper to be put to the jury. 

These statements or admissions of fact were as follows : Agreed — 
First, that the alleged certificate was not a valid or genuine docu- 
ment, and that the signatures thereon, other than the signature of 
Bowe, were forgeries ; secondly, (a) that the bank (Lazard Bros. 
& Co.) and the plaintiffs respectively made the advances upon the 
faith of the genuineness and validity of the alleged certificate and 
of its being properly issued, and (b) that the secretary was a proper 
person to deliver it ; thirdly, that Bowe, in creating and delivering 
to Lindo the alleged certificate, acted fraudulently and not for or on 
behalf of or for the benefit of the defendant company, and solely 
for himself and for his own private purposes and advantage; 
fourthly, that the defendant company did not by its directors or 
otherwise authorise Bowe to make, seal, or issue the alleged docu- 
ment ; and fifthly, that during the month of December, 1902, at all 
events, Bowe was a partner in the firm of Bewick, Moreing & Co. 

On behalf of the plaintiffs it was submitted that there was still a 
question to be left to the jury, as to the liability of the defendants 
Bewick, Moreing &Co., under section 10 of the Partnership Act, 1890 ; 
but the learned Judge ruled that no case had been made out against 
Bewick, Moreing & Co. The jury was accordingly discharged. 

Kennedy, J., on further consideration, gave judgment for the 
plaintiffs, being of opinion that the defendant company were 
estopped from denying the title of the plaintiffs to 5,000 shares. 

The defendants (Great Fingall, Limited) appealed. 

Lawson WaltoUy K.C., and Bankes, K.C. (Bremner with them), 
for the defendants : 

The whole of the relations of the plaintiffs with Bowe were with 
him in his private capacity. The plaintiffs never approached the 

24 2 
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defendants directly. There is no ground for saying that Rowe was 
acting as agent for the defendants when he handed over the certifi- 
cate to the plaintiffs. It is said that a certificate issued by a com- 
pany under their seal estops the company from denying its validity. 
That is far too wide a proposition. The question must be whether 
the certificate was forged or genuine. This was a forgery of the 
seal of the company. It is just as much a forgery of the company's 
seal as would be a forgery of a bill of exchange purporting to be 
signed by a person if some one else wrongfully signed it. 

It is sufficient for the defendants to show that the act done by 
Rowe was not done on their behalf, but fraudulently and on his 
own behalf. The general principle upon which an employer is 
responsible for the acts of his servant has been well settled in a 
long series of cases. The employer is only liable when the act 
done by the servant was done within the scope of his employment, 
and in what the servant believed to be the interest of the employer, 
and not when the act is outside the scope of his employment: 
Turberville v. Stawpe [1697] (2) ; IWMamis v. Crkkett [1800J (8) ; 
Limptts V. London General Omnibus Co, [1862] (4) ; Banvick v. 
English Joint-Stock Bank [1867] (6) ; HVGowan v. Dijer [1878] (6) ; 
B^'itisk Mutual Banking Co, v. Chaimicood Forest Railway [1887] (7) ; 
Thome v. Heard [1894] (8) ; and George JlTiitechurch, Limited v. 
Cavanagh [1901] (9). This was not a certificate : it was a mere 
piece of paper like a certificate, just as a photograph might be. It is 
a mere imitation of the document by the wrongful affixing of the seal ; 
it is not the act of the company. This view was taken in Merchants 
of the Staple of England v. Bank of England [1887] (10), where 

(2) 1 Ld. Baym. 264. 

(3) lEast, 106; 6 B. E. 618. 

(4) 1 H. & 0. 526; 32 L. J. Ex. 34; 7 L. T. 641; 11 W. E. 149; 9 Jur. 
(N.8.) 333. 

(6) L. E. 2 Ex. 259 ; 36 L. J. Ex. 147. 

(6) L. E. 8 Q. B. 141 ; 21 W. E. 560. 

(7) 18 Q. B. D. 714; 56 L. J. Q. B. 449; 57 L. T. 833; 35 W. B. 590; 62 
J. P. 150. 

(8) [1894] 1 Ch. 599; 63 L. J. Ch. 356; 70 L. T. 541 ; 42 W. E. 274; 7 B. 
100. 

(9) 9 Manson, 351 ; [1902] A. C. 117; 71 L. J. K. B. 400; 85 L. T. 349; 
50 W. B. 218. 

(10) 21 a B. D. 160 ; 57 L. J. Q. B. 418 ; 36 W. B. 880 ; 62 J. P. 580. 
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Wills, J., treated the fraudulently affixing of the seal as a forgery. 
This case is distinguishable from Shatv v. Port Philip Gold-Mining 
Co. [1884] (1)9 because there is no evidence that the defendants 
held out Bowe as their agent. Mathew, J.'s judgment in Shaw v. 
Port Philip Gold-Mining Co, (1) turned largely upon that point. 
That case proceeded on the basis that the secretary was acting for 
the benefit of the company* The Tvhole transaction there was 
different from the facts in this case. Moreover, the decision in that 
case is qualified by British Mutrnd Banking Co. v. Chamwood Forest 
Raiitoay (7) and George Whitechurch, Limited v. Cavanagh (9). Li 
Balkis Consolidated Co. v. Tomkinson [1893] (11) it was argued that 
SJiaiv V. PoH Philip Gold-Mining Co. (1) was overruled by the 
Chamwood Forest Case (7). 

Although the thing which is to be done by a servant may be 
within the scope of his authority, yet if it turns out that a 
particular representation was made by the servant, not in the 
employers' interest, but to perpetrate a fraud of his own, the 
employers are not liable. That the certificate, being a forgery, is 
worthless, is clear from the opinion of Lord Hatherley in Mahony 
V. East Holy ford Mining Co. [1875] (12) ; see also Bank of Ireland 
V. Evans's Trustees [1855] (18) and Merchants of the Staple of 
England v. Bank of England (10). Li In re Bahia and San 
Francisco Railway [1868] (14), In re Ottos Kopje Diamond Mines 
[1892] (15), and Balkis Consolidated Co. v. Tomkinson (11) there 
was a genuine certificate issued by the company. In George 
Whitechurch^ Limited v. Cavanagh (9) some distinction was made 
by some of the law Lords between certification and a certificate ; 
but it must be taken that their Lordships were referring to 
genuinely issued certificates. At all events, the point as to any 
such distinction was not argued and was not decided. 

The certificate being a forgery and a mere nullity, nothing can 

(11) [1893] A C. 396; 63 L. J. Q. B. 134; 69 L. T. 698; 42 W. E. 204; 
1 E. 178. 

(12) L. R. 7 H. L. 869, 899; 33 L. T. 338 ; Ir. E. 9 0. L. 306. 

(13) 5 H. L. 0. 389 ; 3 W. E. 673. 

(14) L. E. 3 Q. B. 584; 9 B. & S. 844; 37 L. J. Q. B. 176; 18 L. T. 467; 
16 W. R 862. 

(16) [1893] 1 Ch. 618; 62 L. J. Ch. 166 ; 68 L. T. 138; 41 W. E. 258; 2 E. 
267. 
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be made of the section in the Companies Act, as that section refers 
to genuine certificates and was introduced with the object of 
facilitating evidence. 

The case then resolves itself into a question of principal and 
agent, or of master and servant. It is a misapprehension to 
suppose that a secretary stands in a special class ; he is in the 
ordinary position of a servant : see per Lord Macnaohten in 
Oeorge Whitechurch^ Limited v. Cavanagh (9), and per Lord Esher, 
M.B., in Barnetty Hoares d Co. v. South London Tramways Co. 
[1887] (16). 

Rufii8 Isaacs, K.C., and J. D. Crawford, for the plaintiffs : 

On the question of fact, Bowe, as secretary, was the proper 
person to apply to for the certificate. Money would not have been 
advanced except on the faith of the validity of the document 
The fee of 2s. 6d. was paid to Bowe as secretary. There was a 
representation by the company through its secretary — a person 
having authority — that this was a valid document, giving a title 
to the 6,000 shares; the company are therefore estopped from 
denying the validity of the certificate. Shaiv v. Po7't Philip Oold- 
Mining Co. (1) is still good law, and is on all fours with the present 
case. Barwick v. English Joint-Stock Bank (5) is an authority in 
the plaintiffs' favour, inasmuch as the act which the secretary was 
doing was one of the particular class of acts which he was held out 
by the company as within his authority to do. In re Bahia Co. (14) 
and Balkis Consolidated Co. v. Tomkinson {11) are also in favour of 
the plaintiffs on the question of estoppel. A certificate stands in 
an entirely different position from any other kind of representation, 
such as a certification : see the observations of Lord James of 
Hereford in George Whitechnrch, Limited v. Cavanagh (9). There 
are excellent business reasons for the distinction between a certi- 
ficate and certification. The certificate is the solemn act of the 
company : it has emanated from the company's offices, and was 
given out by a person held out as the person to give it. In view 
of that, it is wholly immaterial that the directors* signatures 
were forged. If the certificate comes from the proper quarter, it 

(16) 18 a B. D. 815, 817 ; 56 L. J. Q. B. 452, 453 ; 57 L. T. 436 ; 35 W. E. 
640. 
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is an irrebutable evidence of title. The evidence here shows that 
the secretary had the absolute physical control of the keys and the 
seal of the company, and it was his duty to see to the performance 
of the whole work of transferring shares in the company. His 
duties were exactly the same as the duties of the secretary in 
Shaw V. Port Philip Oold-Mining Co. (1) ; and so far as that case 
is an authority here, it exactly covers the present case. In con- 
sidering a case like the present, the Court should apply the old 
rule laid down bvAsHURST, J., mLickhan'oxvv. Mason [1789] (17), 
that wherever one of two innocent persons must suffer by the acts 
of a third, he who has enabled such third person to occasion the 
loss must sustain it. The argument put forward on behalf of the 
defendants is that a principal is responsible for his agent's fraud 
when the object of the agent is to benefit himself, although the 
agent's act i& one of a class that he is authorised to do. That 
was exactly the contention that was rejected by the Court of Appeal 
in Hambro v. Burnand [1904] (18), where Mathbw, J., pointed out 
that it would be fatal to the transaction of mercantile business if 
persons dealing with brokers or other agents were bound to inquire 
into the motives with which they seek to contract on behalf of 
their principals. 

[Collins, M.Iii. : In that case there was express authority to the 
agent to do the act, while in this case it is said that there was no 
authority to do the act complained of. Here the agent had 
authority to deliver the certificates, and he was the only person to 
get the sanction of the directors.] 

In Hambro v. Burnaiid (18) much stress was laid upon the 
authority being written, but the fact of its being in writing is not 
material. Whether the authority be written, verbal, or implied, it 
is all one. In any case, the agent would of course not be authorised 
to commit a fraud. The only question is whether he had authority 
to do in the ordinary course the acts which he did with the intention 
of committing a fraud. In principle, Hambro v. Burnand (18) governs 

(17) 2 Term Eop. 63 ; 1 Sm. L. 0. (11th ed.) 693, 701. 

(18) [1904] 2 K B. 10 ; 73 L. J. K. B. 669 ; 90 L. T. 803; 52 W. K. 583 ; 
9 Com. Cas. 251. 
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the present case. Oeorge Whiteckurch, Limited v. Cavanagh (9) only 
shows a secretary of a company has no authority to issue shares — 
that a secretary's authority is of a very limited and humble nature. 
As to the implied authority of a secretary, see Bamett, Hoares c£ Co. 
V. South London Tramways Co. (16), and Citizens* Life Assurance Co. 
V. Brown [1904] (19). The business of a company must be carried 
on by agents, and the plaintiffs were justified in accepting the state* 
ments made by the secretary, who represented the company in this 
matter: Mahony v. East Holyford Mining Co. (12). In County of 
Gloucester Banking Co. v. Rudry-Merthyr Coal Co. [1895] (20) it was 
held that mortgagees who had no other means of knowledge 
were entitled to regard the company as having performed their 
functions in the making of the mortgage by whatever means they 
could lawfully do so ; and a similar decision was arrived at with 
regard to a debenture in the case of Duck v. 'Tower Galvanising Co. 
[1901] (21). There is no distinction in law between fraud and any 
other wrong with regard to the liability of a principal for the acts 
of his agent : Barwick v. English Joint-Stock Bank (6) and Li re 
County Life Assurance Co. [1870] (22). Even where the act of the 
servant is criminal, his master is civilly responsible if it was done 
for the master's benefit and in the course of the servant's employ- 
ment : Dyer v. Monday [1895] (28) and Hamlyn v. Houston & Co. 
[1902] (24). The two cases of Bank of Ireland v. Evans's 
Timstees (IS) and Meirhants of the Staple of England v. Bank 
of England (10) which have been cited as authorities against the 
plaintiffs, turn simply on the fact of a person appearing — not at the 
company's offices — with a document purporting to be sealed with 
the company's seal. They were not cases where a person goes to & 
company's office and is there given by the company's secretary a 
document bearing the company's seal. There was no estoppel in 
those cases : see further, London Freehold and Leasehold Property 

(19) 20 Times L. R. 497 ; since reported, [1904] A. C. 423; 90 L. T. 739. 

(20) 2 Manson, 223; [1895] 1 Ch. 629; 64 L. J. Oh. 451 ; 72 L. T. 375; 4S 
W. R. 486; 12 R. 183. 

(21) [1901] 2 K. B. 314 ; 70 L. J. K B. 625 ; 84 L. T. 847. 

(22) L. R. 5 Ch. 288 ; 39 L. J. Ch. 471 ; 22 L. T. 537 ; 18 W. R. 390. 

(23) [1895] 1 Q. B. 742 ; 64 L. J. Q. B. 448 ; 72 L. T. 448; 43 W. R. 440; 
59 J. P. 276; 14 R. 306. 

(24) [1903] 1 K. B. 81 ; 72 L. J. K B. 72 ; 87 L. T. 500; 51 W. R. 99. 
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Co. V. Baron Suffield [1897] (25). Shaw v. Po?t Philip Gold- 
Mining Co. (!) was cited in Cox, Patterson <t Co. v. Bruce dt Co. 
[1886] (26), Merchants of the Staple of England v. Bank of 
England (10), Balkis Consolidated Co. v. Tomkinson (11), and Bishop 
V. Balkis Consolidated Co. [1890] (27), and has not been dissented 
from. That case is indistinguishable from the present one. More- 
over, there is no distinction between a fraud and any other wrong 
committed by a servant : see Coleman v. Riches [1856] (28) ; and 
if the act is within the scope of his employment the master is liable : 
BancicJt v. English Joint-Stock Bank (5), Hoiddsworth v. City of 
Glasgow Bank [1880] (29), per Lord Selborne, and Citizens' Life 
Assurance Co. v. Brown (19). The decision in Geoi-ge Whitechurch, 
Limited V. Cavanagh (9) was founded on Grant v. Noinvay [1851] (30), 
in which case the representation was made by the master of a ship, 
and therefore by a person known to be an agent whose authority 
was subject to well-known limitations. The same was the case in 
Coleman v. Riches (28) and in George Whitechurch, Limited v. 
Cavatiagh (9), and the distinction between these cases and the 
present is that in the present case the certificate purports to be the 
representation of the company itself. In the case of a certification, 
the representation is made by a secretary whose authority is known 
to be limited ; but in the case of a certificate the representation is 
by the company, since it bears the seal of the company and the 
signature of two directors : see the judgments of Lord Macnaghten 
and Lord James of Hereford in George Whitechurch, Limited v. 
Cavanagh (9). The case of Merchants of the Staple of England v. 
Bank of England (10) is distinguishable on the ground of the 
peculiar position of the plaintiff corporation, who had no place of 
business and no books, whereas the defendants in the present case 
were constantly dealing with large numbers of certificates : see also 
Bank of Ireland v. Evans's Trustees (13). 

(25) [1897] 2 Ch. 608 ; 66 L. J. Ch. 790 ; 77 L. T. 445 ; 46 W. E. 102. 

(26) 18 Qi. B. D. 147; bQ L. J. a B. 121; 67 L. T. 128; 35 W. E. 207; 
6 Asp. M. C. 152. 

(27) 25 Q,, B. D. 512 ; 59 L. J. Q. B. 565 ; 39 W. E. 99 ; 2 Meg. 292. 

(28) 16 C. B. 104 ; 3 0. L. E. 795 ; 24 L. J. C. P. 125 ; 3 W. E. 453 ; 1 Jur. 
(N.8.) 596. 

(29) 5 App. Oas. 317, 326; 42 L. T. 194; 28 W. E. 677. 

(30) 10 0. B. 665 ; 20 L. J. 0. P. 93 ; 15 Jur. 296. 
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[Keighley, Maxsted <t Co. v. Dxirant [1901] (31), D'Arcyv, Tanmr^ 
Kit HaU and Callington EaUway [1867] (82), and Swift v. Winter- 
bottom [1873] (38), were also referred to.] 

Lawson Walton, K.C, in reply : 

It has never been decided that a forged certificate not made 
or issued by the company estops a company from denying it. 
The general principle is that a company can only be estopped 
by a statement made by the company or its equivalent. The 
company are not estopped by a document to which some 
person has given an air of validity by affixing the seal of the 
company: Bishop v. Balkis Consolidated Co,(27)y Mahony v. East 
Holyford Mining Co, (12), and Farquharson Brothers v. King d: Co. 
[1902] (34). Shaiv v. Port Philip Gold-Mining Co, (1) was wrongly 
decided and ought not to be approved. 

[Tendring Hundred Waterworks Co, v. Jones [1903] (35), Dixon 
V. Kennaway dt Co. [1900] (36), and Mackay v. Commercial Bank of 
New Brunswick [1874] (37), were also referred to.] 

July 29. 
The following judgments were read : 

Collins, M.R. : The question on this appeal is whether the 
appellants, a limited company, are responsible in the circumstances 
for the fraud and forgery of their secretary, one Rowe, who is now 
undergoing a sentence of penal servitude. The respondents are a 
firm of stockbrokers. Rowe was a member of a well-known firm 
carrying on business as engineers. He was also secretary of the 
appellant company, whose business was conducted in the office of 
his firm. In December, 1892, Rowe, who had frequently done 
business with the respondents, applied to one of their firm named 

(31) [1901] A. C. 240; 70 L. J. Q. B. 662; 84 L. T. 777. 

(32) L. E. 2 Ex. 158; 4 H. & 0. 4G3; 36 L. J. Ex. 37; 14 L. T. 626; 14 
W. R. 968 ; 12 Jur. (n.s.) 648. 

(33) L. R. 8 Q. B. 244; 42 L. J. Q. B. Ill ; Ex. Ch., sub nom. Swift v. 
Jewsbury, L. E. 9 Q. B. 301 ; 43 L. J. a B. 56; 30 L. T. 31 ; 22 W. R 319. 

(34) [1902] A. 0. 325 ; 71 L. J. K. B. 667 ; 86 L. T. 810 ; 51 W. E. 94. 

(35) [1903] 2 Ch. 615 ; 73 L. J, Ch. 41 ; 52 W. E. 61. 

(36) 7 Manson. 446 ; [1900] 1 Ch. 833 ; 69 L. J. Ch. 501 ; 82 L. T. 627. 

(37) L. E. 5 P. C. 394 ; 43 L. J. P. C. 31 ; 30 L. T. 180 ; 22 W. E. 473. 
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Lindo to procure a loan of 20,000Z. on the security of 6,000 shares 
in the appellant company, which he said were the joint property of 
himself and a friend in whose name they stood, and who wished to 
sell them, while he (Bowe) was desirous of acquiring them. The 
operation was to be carried out by a transfer from the friend in 
whose name they stood to the proposed lender, who on receiving 
the certificate would make the required advance. The facts and 
admissions are fully stated in the judgment of Mr. Justice Kbnnedt, 
and it is not necessary for my purpose to do more than summarise 
them as briefly as possible. 

The respondents arranged with a firm of bankers for the required 
loan on production of the transfer and certificate duly made out in 
their names. A transfer was accordingly forged by Bowe in the 
name of Storey to the bankers, by whom it was executed. It was 
then brought back by Lindo to Bowe to be exchanged for a certifi- 
cate, which Bowe told him would be passed by the directors and 
ready for him early the next day. Lindo paid a registration fee to 
Bowe of 2^. 6^., and, returning the next day at the appointed hour, 
received the certificate from Bowe and took it to the bank, who then 
advanced the money to Lindo, who paid it into his firm's bank and 
gave Bowe a cheque for the amount, less a deduction for com- 
mission. Throughout these transactions and until he had received 
the certificate and taken it to his office Lindo was unaware that 
Bowe was secretary, though he thought he was a director of the 
company. Bowe absconded. It was admitted that Bowe had forged 
the names of the two directors which appeared upon the certificate, 
and had affixed the company's seal thereto " fraudulently and not 
for or on behalf of or for the benefit of the defendant company, and 
solely for himself and for his own private purposes and advantage." 
It was also admitted that Bowe was '* a proper person to deliver 
the certificate." On discovery of the fraud the company refused to 
put the bankers on the register. The respondents were, therefore, 
obliged to recoup the bank the sum of 20,000Z., and claimed in this 
action to recover it from the appellants on the ground that they 
were estopped from setting up Bowe's fraud. Mr. Justice Kennedy, 
who tried the case without a jury, upon the admissions which be 
has set out, was of opinion that the case was indistinguishable 
from Shaw v. Port Philip Gold-Mining Co. (1), and gave judgment 
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for the plaintiffs. The defendants appealed. The case was Tery 
elaborately argued, and the amount at stake is large, but I think the 
principles on which the decision rests are well established, and, 
when the facts are properly understood, are easy of application. 
The general rule governing the responsibility of a master for the 
acts of his servant was stated by the late Mr. Justice Willes in 
delivering the judgment of the Exchequer Chamber in Barwick v. 
English Joint-Stock BankiS). The passage has been frequently 
cited and approved, and is, indeed, the locus classicus on the subject. 
It runs as follows : '* The master is liable for every such wrong of 
his servant or agent as is committed in the course of his service 
and for the master's benefit, though no express command or privity 
of the master can be proved." He then gives instances where this 
rule has been acted on and proceeds : '' In all these cases it may 
be said the master has not authorised the act. It is true he has 
not authorised the particular act, but he has put the agent in his 
place to do that class of acts, and he must be answerable for the 
manner in which the agent has conducted himself in doing the 
business which it was the act of his master to place him in." 
Founding themselves on the principle so stated, the Court of 
Appeal, in Bntish Mutual Banking Co. v. Chaiiiwood Fm^est Rail- 
way (7) held that an action of deceit would not lie against a 
principal for a fraudulent misstatement made by his servant for his 
own private purposes in reply to a class of question which it was 
within his ordinary duty to answer. The fact that it was made, 
not in the supposed interest of the master, but for his own private 
purposes, ipso facto took it out of the scope of the actual authority, 
and also, according to Lord Justice Bowen, out of the class of acts 
which the agent was put there to do. In Thorite v. Heard [1894] (88) 
Lord Justice ELay refers to this case, to which he was not himself a 
party, in these terms : " It was there deliberately decided that the 
words ' for his master's benefit ' are essential, and that where an 
agent in the course of his employment committed a fraud not for 
his principal's benefit but for the benefit of himself, and the prin* 
cipal did not benefit by such fraud, he could not be made liable 
for it." It was also cited with approval by Lord Brampton in the 

(38) [1894] 1 Oh. 699, at p. 611 ; 63 L. J. Ch. 366, at p. 362. 
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House of liords in the recent case of George Whitechtirch, Limited v. 
Cavanagh [1902] (89). It was also sought, in British Mutual Bank- 
ing Co. V. Chamivood Forest Bailivayi^)^ to fix the master with 
liability on the ground of estoppel by holding out the servant as the 
proper person to answer such questions. The two Judges, however, 
who dealt with that aspect of the case disposed of it on another 
ground, which was subsequently disapproved — namely, that a com- 
pany could not be estopped from denying that which to admit 
would involve an idtra vires act: see Balkis Consolidated Co. v. 
Tomkinson [1898] (40), per Lord Herschbll. The case, therefore, 
is not a direct authority on the question whether the holding out 
may be of such a character as to debar the master from escaping 
responsibility for an act done by his servant within his apparent 
authority, although done not with any notion of benefiting the 
master, but exclusively for fraudulent purposes of his own. It is 
obvious that the ostensible authority may be larger than the actual, 
but the question will still remain whether it can ever be large 
enough to make the master responsible for a fraud or crime com- 
mitted exclusively for the servant's own purposes, and not utilised 
in any way by the master. 

A difficulty was raised in argument on this point. It was urged 
that, where the actual authority is in writing and unambiguous, 
and covers the actual thing done, the master is bound, though 
the servant misuses the authority fraudulently for his own pur- 
poses : Hamhro v. Burnand (18), decided in this Court, following 
the opinions of Lord Brougham, L.C, and of the Privy Council, 
in Bank of Bengal v. Fo^an [1849] (41), and of a line of cases in 
America. Ought there then to be any difference where the 
authority is not in writing, but is nevertheless clearly ascertained 
by the verdict of a jury or otherwise upon sufficient evidence of 
holding out ? In my opinion it is not necessary to decide this point 
in this case, since, for the reasons which I will presently state, 
I do not think the holding out here can possibly be pushed so far 
as to bring the fabricating the certificate, whether by writing the 
directors' names or by misusing the seal, within the class of acts 

(39) [1902] A. C. at p. 141 ; 71 L. J. K B., at p. 412. 

(40) [189ii] A. 0. at p. 407 ; 63 L. J., at p. 139. 

(41) 7 Moore P. 0. 61. 
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which the secretary was apparently authorised to do. It may be, 
however, that a long step towards the solution of the difficulty 
will be found in that class of cases where the limits of what has 
often been called estoppel by negligence has been discussed — for 
instance, Bank of Ireland v. Evans's Ti-usteea (42), Northern 
Counties of England Fire Insurance Co. v. Whipj) [1884] (48) ; and 
for a very full discussion on the subject see Beven on Negligence 
in Law (2nd ed.)> vol. 2, chap. 4. It is clear that a man may 
by his negligence, where he owes a duty, provided that negligence 
be sufficiently closely connected with the event to bring it within 
the legal chain of causality, make himself responsible to the 
person or class of person to whom he owes a duty for the crime or 
fraud of another committed for that other's own purposes. It 
may be that to put a written authority in the hands of another 
person without conditions or safeguards is such negligence as to 
entail responsibility to third parties for fraudulent misuse of the 
authority : see the instance given by Lord Justice Fry, in 
Northern Counties of England Fire Insurance Co. v. Illiijrp (48), 
of a mortgagee who allows a mortgagor to have the custody of the 
title deeds for the purpose of raising a loan. I cannot think that 
the Judges who decided British Mutual Banking Co. v. Chamwood 
Forest Railway (7) intended to deny the possibility of the principal's 
liability in cases of this class for the fraud or crime of his agent 
committed for the agent's own purposes. 

However this may be, it is, I think, clear in this case that there 
is no evidence of such a holding out as to bring the facts done by 
Rowe within any presumable scope of authority. To put it most 
favourably for the respondents, the act, whether done for the 
master's benefit or not, must at least be one of the class of acts 
which the servant .is ostensibly put there to do, so as to bring it 
within the second limb of Mr. Justice Willes's proposition. If 
we try it by the test of actual authority, the actual scope certainly 
did not cover any acts other than those of a purely ministerial 
character, such as bringing the certificate before the directors for 
signature and appending the seal in their presence; and it does 
not need the authority of Bank of Ireland v. Evans's Trustees (18) 

(42) 5 n. L. C, at pp. 409 et seq, 

(43) 26 Ch. D. 482, at p. 494 ; 63 L. J. Oh. 629, at p. 635. 
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and Merchants of the Staple of England v. Bank of England (10) to 
show that fraud and forgery were not within the actual scope of 
such an employment. But so far as regards all this class of prior 
acts there is no ostensible representation at all. There is no 
holding out with respect to them. The ostensible action of the 
secretary is limited to handing over the apparently complete certi- 
ficate. How does such an act carry with it any implication of 
authority to make as well as hand over the instrument ? His own 
signature may import a personal representation by himself that 
the document is apparently genuine, and found a right against 
himself, but it does not import that he had any other than 
ministerial duties in connection with the matter. If this is so, ii 
does not in any way enlarge the presumption if the act of handing 
over be often repeated, and it seems to me, therefore, that there is 
nothing in the point so much pressed that this was a mercantile 
company whose shares were constantly changing hands on the 
market. I think, therefore, that the representation, such as it 
was, based on the fact that Bowe had ostensible authority to hand 
over the certificates, is not more efficacious to fix the company 
with liability for his fraud than the representation implied in 
the cases cited, from the fact that the clerk or secretary was the 
proper intermediary through whom the forged powers of attorney 
were deliverable to the brokers to be handed to the banks. Those 
cases are, therefore, in point, and as it is not contended that there 
was any such negligence on the part of the company as to fix them 
with responsibility for Bowe's acts, I think the case against the 
company fails, and that we are bound to give effect to Mr. Justice 
Kennedy's own view, notwithstanding Sliuio v. Port Philip Oold- 
Mining Co. (1). It may be that that case is distinguishable upon 
its special facts, but it is not necessary to decide the point, for I 
am clearly of opinion that the facts in this case are not sufficient 
to found liability in the company. I have treated this case on the 
footing that Lindo dealt with Bowe as secretary of the company, 
and acted on the faith of the ostensible authority implied from 
his position as such, but I am by no means sure that this is the 
true inference from the evidence. An argument was founded upon 
some observations of the law Lords in George JVhitechurch, 
Limited v. Cavanagh (9) that the certificate itself carried with it 
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a representation by the company which would bind them against 
third parties who acted upon it even though it was a forgery. But 
though the words used, apart from their context, might possibly be 
open to this construction, I think it is reasonably clear from the 
train of reasoning in their speeches that nothing of the kind 
could have been meant, and that the certificate they had in mind 
was one such as that in In re Bahia and San Francisco Raihcay (14) , 
which had been in fact executed in due form by the company, but 
under a misapprehension. The appeal must be allowed. 

Stirlino, L.J. : I entkely agree with the judgment my Lord 
has delivered, but it is right that I should state shortly the grounds 
upon which my judgment proceeds. 

In this case three questions seem to require consideration. The 
first is this : Are the defendant company bound by the certificate on 
which the plaintiffs rely ? The articles of association of the defen- 
dant company (of which all persons dealing with the company are 
deemed to have notice) provide (article 12) as follows: ''The 
certificates of title to shares shall be issued under the seal of the 
company and signed by two directors, and countersigned by the 
secretary or some other person appointed by the directors." The 
document on which the plaintiffs rely is written on the company's 
paper, and has the seal of the company affixed and is countersigned 
by the secretary ; it also purports to bear the signatures of two 
directors, but these are mere forgeries by the secretary. In these 
circumstances the certificate (as was, indeed, admitted by the 
defendants at the trial) is not a valid or genuine document, and 
does not, in my opinion, bind the defendants. It was suggested 
that, inasmuch as the document appeared on the face of it to satisfy 
the requirements of the articles of association, the plaintiffs, acting 
as they did in good faith, were not affected by irregularities in 
the proceedings of the secretary: Mahony v. East Holyford 
Mining Co. (12). To mere irregularities the principle of that case 
no doubt applies, but it has never been extended to forgery, a forged 
instrument being simply null and void. The distinction is drawn 
by Lord Hatherley in advising the House of Lords in the case 
itself (44). In that case he says: ''Two cases were cited in the 

(44) See L. R. 7 H. L., at p. 899. 
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argument in which a fraudulent use was made of the seal of a 
company by the secretary of a company who had been entrusted 
with that seal. Those cases, however, can have no bearing upon 
the present case, for they are simply like cases of forgery. It was 
just as if signatures, not a seal, had been required and the secretary 
had forged the names of the directors. A secretary having no 
authority to do so, affixed the seal of the company, and the instru- 
ment to which that seal was affixed was as void as if the question 
had been one of handwriting and a signature had been forged." 

The second question is: Are the defendant company estopped 
from disputing the validity of the certificate? It was strongly 
urged before us that, inasmuch as the certificate was good on the 
face of it, and was delivered to the plaintiffs by the secretary of the 
company, who was admitted by the defendants to be ''a proper 
person to deliver it," the company were precluded from denying as 
against the plaintiffs the validity of the document : and the decision 
in Shaw v. P<yf't Philip Gold-Mining Co. (1), was relied upon in 
support of this contention. It was held in that case that the 
secretary had in the circumstances been held out by the company 
as their agent to warrant the genuineness of the certificate, and it 
was said that the like conclusion ought to he arrived at here. I 
think it is possible that a company may so act as reasonably to 
produce the belief on the part of members of the public dealing with 
the company that the secretary or other agent of the company has 
authority to warrant the genuineness of the certificate which he 
delivers, but the question whether a particular company have so 
acted must in each case be one of fact to be decided on the circum- 
stances of the case. It may be well that the conclusion arrived at 
by the Divisional Court in Shaw v. Port Philip Gold-Mining Co. (1) 
was well founded, but the circumstances appear to me to differ from 
those of the case with which we have to deal. Here the articles of 
association prescribe that the intervention of three persons — namely, 
two directors and the secretary (or some other person appointed by 
the directors) — shall be essential to the validity of a certificate. The 
framers of the articles well knew that certificates were documents 
of great importance, as regards the preparation of which the 
company required to be protected ; and the provisions of article 12 
were directed, and must, as it seems to me, have been recognised by 

M. — VOL. XI. 25 
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business men as being directed, to the securing such protection to 
the company. The ministerial act of delivering the certificate when 
prepared to the person entitled to it must be entrusted to someone: 
it was, in fact, entrusted, and properly entrusted, to the secretary. 
But is it a proper inference of fact that the secretary was thereby 
held out as an agent to warrant the genuineness of the certificate? 
I am unable to say that it is. So to hold would, in my opinion, be 
to deprive the company to a very great extent of the benefit of the 
precautions carefully provided by article 12, and really leave the 
company at the mercy of the secretary or other person entrusted 
with the delivery of a certificate. 

The third question is: Are the plaintififs entitled to recover 
damages against the company for a wrongful act of the secretary 
committed in the course of his employment ? It is said that the 
secretary of the company, while acting in the course of the 
company's business and for the company's benefit, made a repre- 
sentation, on the faith of which the plaintiffs acted and suffered 
damage, and that, although the secretary had no express authority to 
make the misrepresentation, still he had authority to do that class of 
acts, and that the company must be answerable for the manner in 
which he did the business which the company had entrusted to 
him: Barivick v. English Joint-Stock Bank {45), 

To this there appear to me to be two answers. First, if I am 
right in the answer which I have given to the second question, the 
secretary had no authority to make representations as to the 
genuineness of certificates; he was merely entrusted with the 
ministerial duty of delivering certificates to those entitled to them. 
The making of such representations, therefore, was not included 
in the class of acts which the company entrusted to him. Secondly, 
the secretary, in delivering certificates, was not acting in the interest 
of the company, but in his own ; and the case of British Mutual 
Banking Co. v. Charnwood Forest Raihvay (7) appears to me to be 
a direct authority that in these circumstances the company is not 
liable. It is true that part of the reasoning found in the judgments 
of Lord Justice Bowen and Lord Justice Fby has been disapproved 
by the House of Lords in Balkis Consolidated Co. v. Tomkinson (46) ; 

(46) L. R. 2 Ex., at pp. 265, 266 ; 36 L. J. Ex., at p. 149. 
(46) [1893] A. C, at p. 407 ; 63 L. J. Q. B., at p. 139. 
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bat the decision has never been overruled, and in fact was cited 
as an authority by Lord Brampton in the recent case of George 
Whitechurch, Limited v. Cavanagh (47). In my opinion, there- 
fore, it is binding on this Court. For these reasons I think that 
the appeal ought to be allowed, and judgment entered for the 
defendants. 

Mathew, L.J. : This is an appeal from the judgment of 
Mr. Justice Kennedy in an action brought to recover damages 
for the refusal of the defendant company to place the names of the 
nominees of the plaintiffs upon the register of shareholders. The 
plaintiffs rely upon a share certificate received by them from the 
secretary of the defendant company, which apparently was in 
proper order and issued in accordance with the company's articles 
of association. It was contended that the company were estopped 
from disputing the certificate as against the plaintiffs, who had, 
on the faith of it, incurred liability to Lazard Bros. & Co. for a 
loan of 20,00OZ. The defendants contended that they were not 
bound by a certificate which was a forgery and which was shown 
to have been issued by the secretary to raise money, not for the 
company, but for his own purposes. It was not disputed that it 
was for the benefit of the company that provision should be made 
for the ready transfer of shares, and that the company followed 
the usual course in providing for that purpose a transfer depart- 
ment, which was in charge of a principal clerk and a clerical staff. 
When a transfer was sent to the company the duty of the transfer 
clerks was to see that the document was in order, ascertain that 
the shares stood in the name of the proposed transferor, and to 
issue a certification. The matter was then referred to the auditors, 
whose duty it was to see that the old certifications were cancelled. 
When this was done the share certificate was filled up and taken 
to the secretary's office on the morning of a board meeting, to be 
submitted to the board. The secretary had no duty to supervise 
what had been done in the transfer department. He was not 
always present at the board meetings, and it appeared that the 
certificates were usually brought to the board by one of the transfer 
clerks. The directors had the opportunity of making inquiries, 

(47) [1902] A. 0., at p. 141 ; 71 L. J. K B., at p. 412. 
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and in a case of this magnitude it would be a neglect of their duty 
if they did not ask for information or adopt the precaution of 
comparing the proposed certificate with the share list. When the 
certificate passed the board, the directors signed in accordance with 
the articles of association. The seal was affixed by the secretary 
or a director and countersigned by the former, and the certificate 
was left with him to be handed to the transferee. This was a 
ministerial act only, and might be performed by any trustworthy 
messenger. It seems clear that the defendant company were 
bound to take precautions to prevent their being made liable, as 
in In re Bahia and San Francisco Railway (14), for forged or 
fraudulent transfers, and these regulations as to the conduct of the 
transfer business would seem to be sufficient for their protection. 

It now becomes important to inquire into the transaction between 
the plaintiffs and Rowe in order to determine whether the estoppel 
upon which the plaintiffs relied was established — in other words, 
whether the company had lost the protection against fraud which 
their regulations were intended to secure. Rowe was a partner in 
the firm of Bewick, Moreing & Co., who were the promoters of this 
and several other companies. He held the appointment under 
an agreement of 81 December, 1900, whereby Bewick, Moreing & Go. 
undertook to provide the defendant company with suitable offices, 
a suitable secretary, and a sufficient clerical staff. The secretary 
was to be paid by Bewick, Moreing k Co., but was to be deemed 
to be the secretary of the defendant company. The plaintiffs were 
stockbrokers with whom Rowe had done business on his own 
account. They did not know that he was secretary to the com- 
pany. They believed him to be a director. Rowe was in good 
credit, and the plaintiffs had entire confidence in him. In 
December Rowe saw Lindo and asked whether the plaintiffs could 
arrange a loan for 20,000L for him on 6,000 shares in the defen- 
dant company. He stated that he had a joint interest with a 
friend who wished to sell, and he desired to take over the shares 
because he believed they would rise considerably in value. He 
wanted a loan for a short time only, and as the 6,000 shares at the 
then price were ample security for 20,00OZ. the plaintiffs agreed 
to try to find the money. The plaintiffs arranged with Lazard Bros. 
& Co., who are bankers, for the advance of 20,0002. to themselves 
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on the proposed security, and Lindo on the same day informed 
Bowe that the money would be ready on 18 December. Bowe said 
that he would at once have the share transfer executed. On 
17 December a transfer in blank was taken by Lindo to Bowe, 
and later in the day was returned by Bowe and purported 
to have been executed by E. Storey. This document was forged 
by Bowe. On the transfer appeared the usual certification. 
Bowe told Lindo that his directors would be meeting the next 
day, and that he would explain the transaction to them and would 
have the share certificate made out ready for Lindo at 11.30 
next morning. It is important to notice that Lindo was in this 
way informed that the transfer must have the sanction of the 
board. The same afternoon Lindo brought back the transfer 
executed by the transferees. The next day JEtowe delivered to 
Lindo the share certificate. It was perfectly regular in form, and 
purported, in accordance with the articles of association, to bear 
the seal of the company, to be signed by two directors, and to be 
countersigned by Bowe as secretary. Lindo did not notice until 
he got back to his office that Bowe was the company's secretary. 
It seems clear that up to this point Lindo dealt with Bowe in his 
personal and not in his official capacity. As he stated in giving 
his evidence, he looked upon the loan as Bowe's private business. 
He supposed him to have authority to transfer shares, and assumed, 
when the certificate was handed to him, that Bowe had taken the 
proper steps to carry the transaction through. The share certificate 
was handed to Lazard Bros. & Co. The money was advanced to 
the plaintiffs and paid to Bowe. Within a few days Bowe absconded, 
and it was discovered that the certificate was a forgery. Lazard 
Bros. & Co. applied to the defendant company for the registration 
of their nominees as the owners of the shares. This application 
was refused, and the plaintiffs were compelled to pay Lazard Bros. 
& Co. the amount of the loan with interest. They then brought 
the present action. In the argument much reliance was placed by 
counsel for the plaintiffs on the admission 2 (b), that the secretary 
was a proper person to deliver the certificate. But this guarded 
concession on the part of the defendant company does not displace 
and is not inconsistent with the course of business followed by the 
company. 
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In these circumstances, it seems to me there was no estoppeL 
There was no evidence that Rowe was held out or dealt with 
as the officer of the company who was empowered to represent 
to those who dealt in the shares of the company that a transfer 
was genuine and valid. The company, it seems to me, were 
no more liable in respect of the forged certificate than they 
would be upon a verbal statement to the plaintiffs that Storey 
could transfer the shares. There was no evidence that it was 
part of the business which Rowe was appointed to transact for 
the company to make any such representation. I am of opinion 
that the action fails, and the loss must rest where it has fallen. 
The plaintiffs, and not the Fingall Co., are the victims of Rowe's 
dishonesty. 

In the view whic];i I take of the facts, it is unnecessary to com- 
ment upon the cases cited in the course of the argument. With 
respect to the case of Shaw v. Port Philip Odd-Mining Co, (1), I 
wish to point out that the judgment proceeded upon the description 
in the special case of ''the regular and authorised duty" of the 
secretary. The statements upon this subject were regarded as 
amounting to an admission that his fraudulent acts were within 
the scope of his authority. It was argued for the defendants that, 
even if this were so, the defendants were not liable, because the 
fraud had been committed by means of a forgery. No distinction 
between frauds by forgery and frauds by any other means is to be 
found in the judgment in Barwick v. English Joint- Stock Bank (5). 
It was contended for the defendants that Shaw v. Fort Philip Oold- 
Mining Co. (1) had been overruled by British Mutual Banking Co. 
V. Chamwood Forest Railway (7). But, with great deference to 
the eminent Judges who decided that case, it seems to me the 
judgment is not available as an authority for the defendants. 
Their Lordships did not agree as to the grounds for allowing 
the appeal. It is not easy to reconcile the judgment of Lord 
EsHBB with Barwick v. English Joint-Stock Bank {5), and Lord 
Justice BowEN and Lord Justice Fry base their judgments on 
the ground that a corporate body cannot be prevented by estoppel 
from denying that they had done what was beyond their powers 
to do. But this reasoning was not approved of in Balkis Consoli- 
dated Co. V. Tomkinson (11). The case of George Whitechurch, 
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Limited v. Cavanagh (9), related to an authorised certification and 

not to a forged certificate. 

Appeal alloiced. 

Solicitors : Gilbert, Samuel Jk Co., for the Plaintiffs. 

Aahitrst, Morris, Crisp dt Co., for the Defendants. 
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In re JOHNSTONIA ENGEAVING CO., LIMITED, 
J. P. TEUST, LIMITED v. THE COMPANIES. 

1904, June 20, 21. C. A. Vaughan Williams, Bomer and Cozbnb- 

Hardy, L.JJ. 

Company — Debenture — Validity — Issue of Debentures by Companies Jointly and 
Severally — Charge on Several Undertakings of the Companies — Proceeds 
Divided between Companies — Articles of Association — Construction — Poioer to 
Borrow Money not exceeding Amount of Preference Share Capital, 

Three companies, each of which had general power to borrow on mortgage 
or debentures, issued twenty-five mortgage debentures for 1,000^. each. The 
debentures were headed in the names of the three companies, and were 
stated to be an issue by the companies jointly. The three companies thereby 
jointly and severally agreed to pay to the debenture-holders the principal 
sum and interest, and they thereby charged with such payments their 
several undertakings and all their present and future properties and assets. 
The debentures were issued in pursuance of resolutions of the boards of 
directors of the three companies, who were in each case the same persons, 
and the moneys advanced were paid to a joint banking account, and were 
appropriated in different amounts to each company. Orders had been made 
for the winding-up of each company, and the debenture-holders had brought 
an action to enforce their security : — 

Heldt that having regard .to the several obligations of the companies 
respectively, assuming it was ultra vires the companies to issue debentures 
jointly, the debentures were a valid charge against each company to the 
extent to which the money advanced came to the coffers of that company. 

The articles of one of the companies gave the directors various powers^ 
in addition to their general powers, and in particular power to borrow on 
the security of the property of the company *' any sum or sums of money 
not exceeding the amount of the preference G^are capital of the company *' : — 

Heldy that this was not a prohibition of borrowing unless and until 
preference shares had been issued, but was intended for the protection of 
the preference shareholders if they existed, and until they came into 
existence the company cotdd borrow under its general powers without 
regard to this limitation. 

This was an appeal from a decision of Byrne, J. 

The question was as to the validity of certain debentures issued 
by the above three companies, purporting to be debentures given 
jointly and severally by the companies. 

The companies were all companies incorporated under the 
Companies Act, 1862, and the amending Acts. The memorandum 
and articles of association of each company contained powers for 
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the company and directors to raise and borrow money by way of 
mortgage debentures or other security. The articles of association 
of the Johnston Foreign Patents Co. gave various powers to the 
directors, and in article 114 gave certain particular powers, amongst 
which was in Clause D. power for the directors to borrow, or raise, 
or secure any sum of sums of money not exceeding the amount of 
the preference share capital of the company, on the security of the 
property of the company (including uncalled capital, if any), or any 
part thereof, either by way of mortgage, with or without power of 
sale, or of debentures or debenture stock or other security, or with- 
out security, and upon such terms as to payment, interest, or 
redemption, or otherwise as they might think fit, and out of the 
assets of the company redeem and pay such securities and loans, 
and in connection therewith to make such arrangements as might be 
deemed expedient for vesting any property of the company in 
trustees, or otherwise for the benefit and security of the holders 
of such debentures. 

. At the dates when the transactions in question took place the 
three companies were closely connected. The same persons were 
directors of all three companies, and the companies had the same 
secretary, and occupied the same offices. The three companies 
were all promoted and controlled by J. Y. Johnston, and were 
practically financed by him. In December, 1901, all the three com- 
panies were in want of money, and on 28 December, 1901, a meeting 
of the board of each company was held, at which it was resolved in 
conjunction with the other two companies, ''to create and issue 
25 mortgage debentures of 1,0002. each, to be secured upon the 
joint property and assets, undertakings and businesses of the three 
companies, to be payable on or before the 30th day of July, 1903, 
with a bonus of 502. on each 1,000/.,'' and that the debentures 
should be in the form submitted to the meeting. On 2 January, 
1902, board meetings of each of the three companies were held, at 
which a resolution was passed '' that all moneys received from the 
issue of debentures recently authorised shall be paid into a special 
banking account to be opened with the London City and Midland 
Bank, to be called the ' Johnston Companies Debenture Account.' 
That from time to time as occasion arises the three companies 
fihall be financed from the said account, but that every payment 
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thereout shall be sanctioned in writing by a committee [naming 
them], and that all cheqaes on the account shall be signed by any 
two members of the board of the three companies as at present 
constituted and countersigned by the secretary." 

Each of the debentures was headed in the names of, and given 
under the common seal of the three companies, and was in the follow- 
ing form: "Issue by the above named companies jointly of 25 
first mortgage debentures of 1,000Z. each. Bedeemable on or 
before SOth June, 1902, at 1,0502. per debenture and carrying 
interest meantime at the rate of 61. p.c. per annum. The three 
above named companies (hereinafter called the companies) jointly 
and severally agree to pay to ... of ... to whom this debenture 
is issued or other the registered holder or holders for the time 
being hereof (all of whom are intended to be included in the 
expression ' the debenture-holder ' when used herein) the principal 
sum of 1,0002. together with a bonus of 502. and also interest in the 
meantime at the rate of 62. p.c. p.a. on the SOth day of June, 1902, 
or on such earlier day as the said several moneys may become pay- 
able in accordance with the conditions subscribed hereto. And the 
said three companies hereby respectively charge with such pay- 
ments their several undertakings and all their present and future 
properties and assets. And it is hereby declared that this deben- 
ture is issued upon and subject to the conditions subscribed hereto 
which are to be deemed to be incorporated herein." 

Condition 8 was as follows : " The charge hereby created shall be 
a floating charge and accordingly the companies shall be at liberty 
in the course of their businesses and for the purpose of continuing 
and carrying on the same, and the bond fide prosecution and conduct 
of their undertakings and businesses or any part thereof, to use, 
employ, sell, mortgage, charge, lease, exchange, or otherwise deal 
with or dispose of all or any part of their property for the time 
being which may require to be so used, employed, dealt with, or 
disposed of, but so that the companies shall not have power to 
create any mortgage or charge ranking jpari 'passu with or in priority 
to the said debentures." 

The moneys secured by the debenture were to become imme- 
diately payable on {inter alia) an order or resolution for the 
winding-up of either of the companies, or any process of execution or 
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distress levied on any property thereby charged unless such process 
was satisfied within three days from the date of levy. 

Debentures of the three companies were issued to the amount of 
25,000Z. They were issued substantially at the same time, and the 
proceeds of the issue, together with 1,0002. advanced by one 
Hadrill on the security of a debenture issued by the Johnston 
Foreign Patents Co., were paid into the banking account as pro- 
vided by the resolutions, and were appropriated by the three 
companies as follows : 15,0242. 158. to the Johnston Foreign 
Patents Co., 6,948/. to the Johnston Die Press Co., and 2,815Z. to 
the Johnstonia Engraving Co., the balance being absorbed by 
commission and expenses and repayments of former loans. 

At the time of the issue of the debentures there was no preference 
share capital of the Johnston Foreign Patents Co. 

Orders had been made for the compulsory winding-up of all the 
three companies in May, April, and July, 1902, respectively. Prior 
to the winding-up orders one of the debentures had been transferred 
to the J. P. Trust, Limited, and they and Hadrill, who held six of 
the debentures, brought the action to enforce their security, and an 
order had been made in that action for the appointment of a 
receiver. 

The Official Beceiver and liquidator of the three companies took 
out a summons for a declaration that the debentures purporting to 
be issued by the companies and held by the J. P. Trust and Hadrill 
were respectively invalid and void and vltra vires the companies 
and each of them, and created no charge upon the assets of the 
companies or any of them ; and an order that the debentures 
should be delivered up to him to be cancelled. 

Byrne, J., on 2 February, 1904, made an order as asked by the 
summons. He was of opinion that, as regards the Johnston 
Foreign Patents Co., the directors were not acting within their 
powers in joining in the issue of the debentures, by reason of there 
being at the time no preference share capital of the company ; and, 
as regards all the companies, that the general power of borrowing 
given to the companies respectively did not authorise the joining 
with other companies in borrowing money to be charged upon the 
whole of the undertakings of the three companies. 

The J. P. Trust appealed. 
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* Upjolm, K.C.f and BeddalU for the appellants : 

Article 114 of the articles of association of the Foreign Patents 
Co. does not restrain the power of the company — it is only a 
restriction on the directors* powers. The objects of these com- 
panies, as stated in their memorandums of association, are very 
wide, and are sufficient to authorise joint borrowing by the com- 
panies, notwithstanding that the Court in some cases has refused 
to construe very wide powers given to a company literally : Stephens 
V. Mysore Reefs {Kangundy) Mining Co. [1902] (1) and In re 
Oennan Date Co fee Co. [1882] (2). The memorandums enable 
the companies to assist one another. The issue of debentures, 
therefore, was not ultra vires. 

[BoMER, L.J. : Can companies which have no joint property 
borrow jointly without express power ?] 

The principle on which the Court acts is to construe documents 
so as to carry out as far as possible the intention of the parties : 
Roe d. Wilkinson v. Tranmer [1768] (3) and In re Strand Music 
Hall Co. [1866] (4). 

[BoMER, L.J. : Is it not really a question of agency ? Hawksley 
V. Outrwtn [1892] (6).] 

There is nothing illegal in companies which have power to 
borrow exercising their powers in this way. The charge binds the 
property of each company to the extent to which the company has 
received the money raised. The debentures are valid to that extent 
against each company : Blackburn Benefit Building Society v. 
Cunliffe, Brooks d Co, [1882] (6). 

(1) 9 Manson, 199; [1902] 1 Ch. 745; 71 L. J. Ch. 295; 86 L. T. 221 ; 60 
W. R. 509. 

(2) 20 Ch. D. 169; 51 L. J. Ch. 564; 46 L. T. 327 ; 30 W. E. 717. 

(3) 2 Wils. 75, 78 ; WiUes, 682, 684. 

(4) 3 De a. J. & S. 147 ; 13 L. T. 177 ; 14 W. R. 6. 

(5) [1892] 3 Ch. 359; 61 L. J. Ch. 429; 62 L. J. Ch. 215; 67 L. T. 
804. 

(6) 22 Ch. D. 61 ; 52 L. J. Ch. 92 ; 48 L. T. 33 ; 31 W. E. 98 : affirmed, 
sub nom, Cunliffe, Brooks & Co, v. Blackburn Benefit Building Society, (1884) 9 
App. Cas. 857 ; 54 L. J. Ch. 376 ; 52 L. T. 225 ; 33 W. E. 309. 
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[Vaughan Williams, L.J., referred to In re Cork and Yoiighal 
Baihvay [1869] (7).] 

BiKikmoBter, K.C.y and E. A. Nepean, for the liquidator: 

The borrowing powers of the Johnston Foreign Patents Go. 
depends on the amount of the preference share capital; and as 
there was no such capital at the time of the issue of these deben- 
tures, that company, at any rate, had no power to borrow. 

Apart from that, the question whether or no the debentures are 
valid must depend upon the purpose for which they were issued, 
and if they were not valid at the time of issue they cannot be after- 
wards made valid by the purpose to which the money was applied. 
In each case it was not proposed to borrow for the purposes of the 
particular company in question, but for the purposes of the other 
two companies as well, and that was beyond the powers of the 
company. 

[Cozbns-Hardy, L.J., referred to In re Wrexham, Mold, and 
ConnaWs Quay RaUuay [1899] (8).] 

The Court will, no doubt, where a man has advanced his money 
in good faith, perfect his security so far as possible where it is 
informal, but the persons who advanced their money in this case 
must in the circumstances have known what they were doing. 
There was really no debt. A title cannot be made through a breach 
of trust, and directors are in the position of trustees as regards 
their powers. In re Lands Allotment Co, [1894] (9), Blackburn 
Benefit Building Society v. Cunliffe, Brooks d Co. (6), and Baroness 
Wenlock v. River Dee Co. [1887] (10) are not in favour of the 
appellants. 

Yauoham Williams, L.J. : I will deal first with the point made on 
article 114 in the articles of association of the Johnston Foreign 

(7) L. R. 4 Ch. 748 ; 39 L. J. Oh. 277 ; 21 L. T. 735. 

(8) 6 Manaon, 218 ; [1899] 1 Oh. 440. 462 ; 68 L. J. Ch. 270, 280 ; 80 L. T. 
130; 47W. E. 464. 

(9) 1 Manaon, 107; [1894J 1 Oh. 616 ; 63 L. J. Ch. 291 ; 70 L. T. 286 ; 42 
W. B. 404; 7B. 115. 

(10) 19 Q. B. D. 155; 56 L. J. a B. 589 ; 57 L. T. 320 ; 35 W. B. 822. 
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Patents Co., which really overrides the other question upon the 
debentures. It is said that this particular company had no right 
to issue debentures at all, by reason of Clause D. of this article 114, 
inasmuch as at the time of the issue of these debentures no preference 
share capital whatsoever had been issued by the company, and that 
the true meaning of this clause is that unless and until there is an 
issue of preference share capital the company is not to exercise its 
borrowing power, and that when there is such an issue of prefer- 
ence share capital then the power of borrowing is only to be 
exercised to the extent of an amount of money not exceeding the 
amount of the preference share capital. If that were so, it would cer- 
tainly make the debentures issued by the Johnston Foreign Patents 
Co. ultra vires and altogether bad ; but I do not agree in that con- 
struction. Before I say what I think the true construction is, I will 
call attention to the earlier part of this article. It provides, at tihe 
end of the preface, that '' the directors may do all acts and things 
which they shall consider proper or advantageous for accomplish- 
ing the objects or carrying on the business of the company, and 
may in particular, but without derogating from the generality of the 
foregoing powers, exercise the following powers." And if one turns 
to the articles of association of this company one finds that there is 
a power expressly given to borrow and raise money. I think we 
must construe this Clause D. in the light of those words, and in the 
light also of the memorandum giving the power to borrow money 
and raise money. This clause is a clause which is, in form at all 
events, provided to take effect without derogation from the gene- 
rality of the foregoing powers, and in my opinion it ought not 
to receive the construction that it is an absolute prohibition of 
borrowing unless and until preference shares have been issued. In 
my judgment the clause is really introduced for the benefit and pro- 
tection of the preference shareholders, and unless and until there are 
preference shareholders this protection is not wanted. I think 
that the business understanding of the clause would be that deben- 
tures may be issued under the general powers that are given, with 
no limit at all excepting the express limits that are found in the 
earlier part of the articles and memorandum ; but as soon as pre- 
ference share capital is issued the company will not be allowed to 
issijie debentures beyond the amount of the preference share capital, 
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because, unless the company holds out that sort of security to the 
public whom they invite to come in as preference shareholders, 
nobody would come in at all. What it means is that the company 
may avail itself of its powers to raise capital by debentures, and do 
that freely (that is a fact that will be known to all the world), but if it 
proposes in addition to that to use the inferior security of preference 
shares as a means of raising capital, then from that time forward it 
is not to issue debentures exceeding the amount of the preference 
share capital. I think, therefore, that this point fails. 

I will now go on to say what I gather from the form of the deben- 
tures and from the evidence as to the circumstances under which they 
were issued. I have no doubt myself that these three companies were 
each of them in want of money, and in want of money for purposes 
which I am entitled to assume, in the absence of any suggestion by 
the liquidator that the moneys were otherwise spent, were in fact 
intra vires. They had debts and liabilities, and they desired to dis- 
charge them. Johnston had been in the habit of lending money to 
each one of them, and, being pressed with these liabilities, they 
applied to Johnston, but he was not in a position to make the 
advances which the companies heretofore had got from him. There- 
upon it was suggested that money might be raised to meet the 
liabilities of each of these companies by the issue of debentures. 
There was a difficulty about the issuing of debentures by each of the 
companies in respect of a separate advance to them, because at the 
moment when that was proposed to be done there was considerable 
uncertainty both as to the liabilities of the respective companies and 
also as to the property which belonged to each one of them, their 
properties having been very much intermixed. Thereupon it occurred 
to the legal adviser of the three companies that it would be a very 
good plan if, instead of having three sets of debentures issued by 
the respective companies, they had one set of debentures issued by 
the companies jointly. Under those circumstances, my conclusion, 
in fact, is that the ultimate object which was in view by these three 
companies was the raising by each of them of a sum of money suffi- 
cient to meet the financial wants of each company, but that as a 
matter of machinery it was thought better that this security should 
be given in this form. Under those circumstances these debentures 
were issued, and I may mention that ascertained sums of money 
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from the proceeds of these debentures, varying in amount from 
something over 15,000{. to something under 8,000Z., came into the 
coffers of these companies respectively. 

The ultimate result of all this is that each one of these companies 
got into its coffers from the pockets of the persons to whom the 
debentures were issued a sum of money ; and the money advanced, in 
my judgment, ought to be treated as if it had been advanced rate- 
ably by each of these lenders to these companies in such a way that if 
any one of the three companies was an insolvent company, the amount 
which was advanced by each individual debenture-holder would be 
treated as being divided rateably between the two solvent com- 
panies and the insolvent company. I am not aware whether in fact 
there was any difference in the solvency of the companies, but I can 
see no difSculty in doing justice in that manner. If the debentures 
were lOOZ. debentures, and one of the companies was insolvent, each 
one of the holders of these debentures would be treated as having 
advanced 882. 6s. Qd. to each of the solvent companies, and 88Z. 6«. &d. 
to the insolvent company. I am saying this to show that the 
ultimate result was an advance by each of these debenture-holders 
to each company to the extent that his money went into the coffers 
of the company. 

It is said that either we ought to treat these debenture-holders as 
not being creditors at all of the company, or, that if we do not treat 
them as creditors, we ought to treat them as unsecured creditors. It 
seems to me that in this state of facts it is impossible for us to say 
that we ought not to treat these debenture-holders as creditors of the 
companies. Upon the face of each debenture there is an admission 
of a debt of 1,000Z. That may not be, and will not be, the right 
amoiint in respect of each company ; but it seems to me that, how- 
ever much the machinery may have been misconceived, if that is the 
proper word to use, there still is, to the extent of the moneys that 
each debenture-holder found for each company, a debt by that com- 
pany to him. Assuming that there is a debt, the next question is 
whether these creditors who have advanced these moneys to these 
companies respectively are to come in with the unsecured creditors 
and rank against the assets pari passti, or whether the debentures 
give them a security. We will look at the form of the debenture 
and see what the objections to it are. I will assume for the purpose 
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of my present judgment that for these companies to issue deben* 
tures jointly was ultra vires, I am not deciding the question to-day, 
and I do not wish to be understood as saying that, in my opinion, 
in all cases where companies for trading purposes, whether the pur- 
chase of goods or the raising of money, enter into such a transac- 
tion, it would be necessarily ultra vires. I think it must depend 
upon the circumstances of each case. I am happy to say I have not 
to decide that, and I am only dealing with this case upon the basis 
that this issue by companies jointly of these debentures was ultra 
vires. Then the covenant to pay is a joint and several covenant. 
If there had been the several covenant alone, nobody could have said 
that the debenture was qiui that several covenant void, but it is sug- 
gested that it is void because the several covenant is accompanied by 
the joint covenant. Then the three companies thereby respectively 
charge with the payment of the money their several undertakings 
and all their present and future properties and assets. The objection 
to that is that the companies there are charging their assets with 
moneys which are not coming into their coffers, and which in the 
circumstances which I have mentioned it is plain were intended, to 
a certain extent, to go into the pockets of the other companies. 
The conditions are set out, but I do not know that they affect any- 
thing that was done here. As a joint debenture this document, I am 
assuming, is bad ; but does that make it a totally void security ? 
The companies each of them had a power to borrow money to the 
extent that these moneys actually came to their coffers, and for the 
purpose for which these moneys were intended to be used, and were in 
fact used, and I do not think that I am bound to say that because this 
debenture mortgage is void and ultra vires in so far as it makes each 
one of these three companies charge its property for, and contract to 
pay the debts of, the other two companies, yet it may not stand good to 
the extent that it gives security for the separate debt which might be 
incurred and secured by those companies respectively for the purpose 
of their own business. When one bears in mind the undoubted fact 
thatthemoney advanced on these debentures has gone intothepockets 
of these companies respectively, and has come from these debenture- 
holders, and has in each case been used by the company for its benefit 
for proper purposes, and been used in such a way as to increase the 
assets of the company, I do not think that we ought to refuse to 

M. — VOL. XI. 26 
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give effect to the debentures in so far as they create a security for 
sums which were borrowed within the powers of these companies 
respectively. I do not think that these sums were any the less 
borrowed by these companies intra vires because at the moment that 
they gave these debentures they intended to make themselves respon- 
sible also for sums of money for which they could not, without doing 
something that was ultra vires, incur a responsibility. Under those 
circumstances, although the companies undoubtedly purport on the 
face of the debentures to do things which for the purpose of my 
present judgment I am holding to be ultra vires, yet I think that we 
ought to hold that these debentures stand good as a security for those 
moneys which have come from the pockets of the debenture-holders 
and have been received and enjoyed by the companies respectively. 
I do not propose to go at any length into the authorities, but I think 
the principle is very well stated in the judgment of Chief Justice 
WiLLBS in Roe d. Wilkinson v. Tranmer (8), That was a case in 
which a conveyance was intended to operate by way of release ; but 
it could not do so, and the Court, gathering the obvious intention of 
the parties so far as the form of the document was concerned, sought 
to justify itself in carrying out their real intention by treating the 
release as operating as a covenant to stand seised. In this passage 
the Chief Justice, giving the judgment of the Court, says : " Lord 
Hobart (who was a very great man) in his reports, fo, 277, says * I 
exceedingly commend the Judges that are curious and almost subtil, 
astutiy to invent reason and means to make acts according to the 
just intent of the parties, and to avoid wrong and injury, which by 
rigid rules might be wrought out of the act'; and my Lord Hale, 
in the case of Crossing v. Scxidamore [1670] (11), cites and 
approves of this passage in Hobart." I think here that, although the 
machinery was wrong, being in part something beyond the powers of 
the companies, we ought to prevent injustice by holding that the 
security is a good security in so far as the moneys of the debenture- 
holders have come into the coffers of each company for purposes 
which were intra vires, and have been so employed. A suggestion 
was made as to an inquiry to see how far the moneys had been so 
employed, but unless some such inquiry is asked for I think we 
ought to assume that the moneys have been so employed. 

(11) 1 Vent. 137, 141. 
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Under those circumstances, I think that this appeal ought to be 
allowed. 

BoMEB, L.J. : I have come to the same conclusion. With regard 
to the point upon the construction of clause D, in article 114 of the 
articles of association of the Foreign Patents Co., it is clear that 
prima fade that was intended to confer a power, and not to cut down 
any previously existing powers belonging to the directors. I notice 
that in article 114, before the particular powers are specified, it is 
expressly provided that these powers should be conferred without 
derogating from the generality of the foregoing powers which are 
mentioned in the article. It must be remarked that clause D. is not 
negative in form. It is positive in form so far as it purports to 
confer a power. No doubt it may imply a negative too, but what the 
implication is is a question to be determined by a consideration of 
the wording of the clause and the circumstances of the case. I 
think that, so far as an implication is to be drawn from clause D., it 
ought not to be an implication that until preference shares are issued 
there shall be no borrowing powers given to the company at all. I 
think that such a construction would lead to the greatest possible 
inconvenience, and would not be reasonable under the circumstances, 
and that it would not be justified by the wording of the clause. I 
think that the clause really implies only a restriction when prefer- 
ence share capital exists. I do not think it was directed to the 
case of there being no preference share capital at all ; and I cannot 
help thinking, though this may be a matter of speculation, that the 
real intention of the clause was to restrict the borrowing in favour 
of existing preference shareholders, so that they should not have 
their security cut down by persons with a higher right being put 
before them without their consent and approbation. At any rate, I 
cannot myself come to the conclusion that as a question of the 
construction of clause D. it is to be inferred that when there is no 
preference share capital existing there is no power to borrow at all. 
On the contrary, I think the general power exists, and therefore, so 
far as this point is concerned, the appellants are right. 

That brings me to the main point. I will assume — and indeed it 
must not be inferred from anything I say that I differ from what 
Mr. Justice Byrne has decided — that, so far as these debentures 

26 2 
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purported as a matter of substance to makeeach company pledge its 
credit and assets for money not coming to the company itself, but 
to the other companies also, they were tdtra vires ; and I think the 
transaction must be taken, to say the least of it, to have been 
irregular so far as the companies purported to contract jointly, and 
so far as the moneys raised were carried to a joint account and not 
paid direct in proportions to the several companies. But the 
transaction was an honest transaction. It is not a case where there 
has been fraud. Money in cash has been honestly advanced, and 
has come in certain shares into the pockets, if I may use the expres- 
sion, of each of these three companies ; and I think that under those 
circumstances, so far as each company obtained its proportion of 
the moneys that were borrowed, the Court ought, if possible, to 
support the transaction as against that company in so far as the 
Court can legitimately do so. 

I think in this case the Court can and ought to uphold the 
debentures as against each company to the extent to which the 
money borrowed came into the coffers of that company. I may 
point out that there is nothing on the face of the debenture which 
renders it impossible for us to make it effectual to the extent which 
I have indicated. It is not as if on the face of it there were 
merely a joint liability imposed upon the three companies. Each 
company undertakes and agrees to pay the whole debt, and each 
company charges its own assets with the payment of the whole 
debt. Therefore, so far as the form of the debentures is con- 
cerned, although the joint covenant may be treated as bad and as 
non-existent, yet there is nothing to prevent the covenant of each 
company to pay the debt being enforceable merely because the 
amount of the debt may exceed the amount actually coming 
to that company. It is not impossible, therefore, to say that 
each company may, even on the face of the debenture, be at 
any rate liable for so much of the amount covenanted to be paid 
as came to that company ; and, of course, no difficulty arises on 
the form of the debenture from the fact of the charge being given, 
for it is a charge for the whole debt, and therefore clearly a charge 
for the lesser amount. The question, therefore, works down to 
this : What in substance was the transaction, and can it in sub- 
stance not be held good to the extent to which the moneys 
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borrowed from the lenders came to the cofifers of each company ? 
I take the transaction to be in substance this : Each company 
wanted the money for its own parposes, but they each had the same 
governing body, and erroneously it was thought that they could 
raise the money wanted for the three companies in a lump sum 
and subsequently divide it amongst them, after carrying the moneys 
to a joint account, when it was ascertained exactly how much each 
company wanted for its particular purposes. So far, therefore, 
as each company got from that machinery money for its own 
purposes, and used it for its purposes, that company, while 
purporting to borrow that money and to make itself liable 
for more money, did at any rate borrow that amount and 
make itself liable for that amount. I agree that the machinery 
was wrong, that the joint covenant was inoperative, and the 
joint account was as a piece of machinery irregular, but 
still each company did intend to borrow money which would 
come to itself, and which did come to itself; and so far as 
that is concerned I think that each company may be said to 
have borrowed that amount, and that the amount so borrowed 
was within its powers. As I have already pointed out, there is 
no objection to giving the transaction validity, and on the face of 
the debentures themselves, and so far as the substance is concerned, 
I think that it ought to be and can be supported so far as the 
money raised actually came to the coffers of each company. 

Under those circumstances, I agree that, to the extent which I 
have indicated, these debentures ought to be upheld, and that in 
substance the appeal may be said to have been successful. 

CozENs-dARDT, L.J. : I am of the same opinion. I do not 
propose to add a word as to the construction of article 114 of the 
articles of association of the Foreign Patents Co. 

With reference to the point of law which has been argued, 
speaking for myself, I entirely agree with what Mr. Justice Bybne 
naid in his judgment, that a general power to borrow given to a 
company and exerciseable by the company under the terms which are 
to be found in the present case, does not authorise the company 
joining with other companies in the borrowing of a sum of money 
which is to be jointly borrowed and charged upon the whole of the 
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undertakings of the three companies* It is upon that assumption 
that I approach the consideration of this debenture ; but when I do 
that I cannot shut my eyes to this — that the real intention and 
object was that each of the three companies should have a portion 
thereafter to be ascertained of the 26,000Z. to be advanced by the 
debenture-holders. In that there was no illegality. Now, suppose 
there had been three separate debentures each for 25,000Z., one 
given by each of the companies. In that case it would have been 
plain that each debenture could only have ranked and been said to 
be good, not for the whole 25,000Z. but only for the amount which 
was actually received by the particular company from the 25,000/.» 
and which ultimately got into the coffers of that company. Is 
there any difficulty in our giving the like effect to this debenture ? 
It is muddled in form, I agree, but it contains a separate covenant 
by each of the companies and a separate charge upon the assets of 
each of the companies. It seems to me that even in substance, 
regard being had to the honesty of the whole transaction, we ought 
not to deprive these debenture-holders of their security, but ought 
to say that the debentures are a valid security by each of the three 
companies upon its own assets to the extent to which such company 
has received any part of the 25,000Z. If necessary , there may be 
an inquiry. 

Appeal allowed, and declaration made that the deben- 
tures, in 80 far as they purported to effect a joint 
borrowing by the three companies, were ultra vires 
and void, but the respective debenture-holders were 
entitled to hold the debentures as a valid charge 
against each company to the extent to which the 
money advanced reached that company or came to 
its coffers, the notice of appeal being treated as 
amended eo as to make the appeal an appeal by 
both plaintiffs. 

Solicitors : Pakeman dt Read, for the Appellants. 

Blundell, Gordon d Co,, for the Liquidator. 
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PULSFOED V. DEVENISH. 

1903, August 6, 7. Fabwell, J. 

Company — Winding-up — LiijuidcUor — Statutory DtUy to Pay Debts — Disaohiiion-^ 
— Negligence — Unpaid Creditor — Liability of Liquidator — Companies Ad, 
1862, ss. 133 and l^^— Companies Ad, 1900, s. 25. 

It is the duty of a liquidator before distributing the assets of a company 
not only to advertise for creditors but also to write to those creditors of 
whose existence he knows and who have not sent in claims, and ask them 
if they have any claims against the company. 

The duty imposed on a liquidator of paying the debts of the company is 
an absolute statutory duty without limit in point of time and with no pro- 
yisions for the release of the voluntary liquidator. So long as the company 
remains in existence the creditors and contributories have a remedy, and 
can apply to the Court in the winding-up to assert their rights ; but when 
the company has been dissolved, and the statutory remedy is therefore 
gone, the statutory duty still remains, and the liquidator is personally 
liable at law for a breach of that duty. 

Knowles v. Scotl (1) distinguished. 

Witness action. 

By an agreement in writing, dated 2 March, 1900, and made 
between the plaintiff, Emile Pulsford, as administrative agent for the 
plaintiff Societie Centrale d'EIectricite et de Lampes a Incandescence 
(a Bociete anonyme incorporated in France in accordance with French 
law, hereinafter called " the plaintiff societe ") of the one part, and the 
Hiram S. Maxim Electrical Corporation, Limited (below called "the 
licensees '') of tlie other part, it was agreed that, in consideration of 
the payments therein mentioned, the licensees should, as from the 
date thereof, have the grant from the plaintiff societe as beneficial 
owners of a licence to make, use, and exercise a certain invention 
during the unexpired residue of the term of the letters-patent in 
respect thereof, or any renewal or extension thereof, and the full 
benefit thereof and of all improvements ; as consideration for such 
licence the licensees should pay to the plaintiff societe the sum of 
800Z. per annum as rent for a term of eight years from the date of 
the agreement, the payment in respect of the years 1900 and 1901 
to be made on the signing thereof, and the next payment to be made 
on 1 March, 1902, and the subsequent annual payments to be made 
on 1 March in each succeeding year; that the said agreement 

(1) [1891] 1 Ch. 717 ; 60 L. J. Ch. 284 ; 64 L. T. 135 ; 39 W. E. 523. 
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should be deemed to be a contract made in England and should be 
governed and coiistrued according to the laws of England. 

The defendant Pnlsford was a director of the licensee company, 
and negotiated this agreement with plaintiffs ; and as director he 
was a party to affixing the seal of the company to the agreement in 
the usual w^ay, and paid the plaintiff societe for the licence for 1900 
and 1901 600/. on signing the agreement. 

In April and May, 1900, the plaintiffs sold and delivered to the 
licensees 5,000 lamps of a value of 1241. 2«. 6(1., but this sum was 
not paid by the licensees. The defendant, however, did not know 
of this claim of the plaintiffs. 

By an agreement in writing of 22 January, 1901, between 
the licensees and the Maxim Electrical and Engineering Co., 
Limited (afterwards renamed the Sir Hiram Maxim Electrical 
and Engineering Co., Limited, and hereinafter called "the new 
company ")> the licensees agreed to sell their business, under- 
taking and assets, including book debts and the full benefit of all 
agreements which were then vested in tlie licensees or wherein the 
licensees had directly or indirectly a beneficial interest, and also all 
other agreements connected with the licensees' business whereunder 
the licensees were entitled to any benefit to the said electrical and 
engineering company. The agreement further provided that the 
said company would pay and discharge all the trade debts and 
liabilities of the licensees of every kind in due course of business, 
and withm six months from the date thereof would carry out and 
complete all their existing contracts the licensees might have entered 
into, and would indemnify the vendors against all claims and 
responsibilities arising out of the debts, liabilities, and contracts. 

The defendant, as director of the licensees, was a party to affixing 
the seal of the company to this agreement in the usual way. 

By a special resolution passed and confirmed early in 1901 it was 
resolved to wind up the licensees voluntarily, and the defendant 
was appointed liquidator and was authorised, when the debts and 
liabilities of the licensees had been paid and satisfied, to distribute 
among the contributories such fully paid-up shares in the capital 
of the purchasing company as should be capable of distribution* 
The licensees' assets were more than sufficient to pay the creditors 
of the company in full, including the plaintiffs. All the other 
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creditors were paid* The 300Z. due on 1 March, 1901, to the plaintiffs 
for the licence under the above agreement was not paid to them at 
that date, or at all, by the licensees. By a deed dated 25 March, 1901, 
the business, goodwill, and assets of the licensees and the benefit of 
all contracts, were assigned to and vested in the new company, the 
new company covenanting to keep the licensees indemnified against 
all claims and demands by reason of the non-performance or non- 
execution of the said contracts. The defendant, as liquidator of 
the licensees, paid the creditors other than the plaintiffs in full, 
and distributed the assets among the contributories of the licensees. 

On 6 August, 1901, an account purporting to show the manner in 
which the liquidation had been conducted was laid before a general 
meeting of the licensees, and on the following day the defendant 
made the usual return required by section 143 of the Companies Act, 
1862, to the Registrar of Joint- Stock Companies, of such meeting 
having been held, and on 7 November, on the expiration of the 
statutory three months, the licensees were deemed to be dissolved. 

The plaintiffs had no notice or knowledge of the liquidation until 
June, 1902, nor of the dissolution till later. The new company 
refused to pay their claim, and the plaintiffs thereupon brought 
this action against the defendant as liquidator of the licensees, 
alleging that he wrongfully and in breach of his duty as liquidator 
had made no provision for the claim of the plaintiffs, and had 
distributed the assets without making such provision, and claimed, 
by way of damages (1) 1,800Z. under the agreement of 2 March, 
1900, and (2) 124Z. for the lamps so supplied. 

Gore-Browne, K.C., and S. R. Earle, for the plaintiff: 

By section 183 of the Companies Act, 1862 (2), the liquidator 
has the statutory duty of distributing the assets of the company 



(2) Companies Act, 1862, s. 133: 
* ' The following consequences shall 
ensue upon the voluntary winding-up 
of a company : (1) The property of the 
company shall be applied in satisfac- 
tion of its liabilities pari passu, and, 
subject thereto, shall, unless it be 
otherwise provided by the regulations 
of the company, be distributed amongst 



the members according to their rights 
and interests in the company. (2) liqui- 
dators shall be appointed for the pur- 
pose of winding-up the affairs of the 
company and distributing the property. 
. . . (10) The liquidators shall pay 
the debts and adjust the rights of the 
contributories amongst themselyes." 
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pan passu among tbe creditors. The old company having been 
dissolved, the plaintiffs' remedy under section 188 of the Act, as 
extended by section 25 of the Companies Act, 1900, against the old 
company has gone. The statutory remedy is gone, and the plaintiffs 
cannot sue the defendant as director : Coxon v. Oorst [1891] (8) ; 
but as liquidator the defendant has been guilty of negligence in 
permitting the company to be dissolved without paying the plain- 
tiffs' claims. The liquidator is a statutory trustee : In re Para- 
gtiassu Steam Tramroad Co., Black dk Co.'s Case [1872] (4) ; 
In re Oriental Inland Steam Co. [1874] (6) ; and if he fail in his 
statutory duty he is liable to an action: Schinotti v. Bumstead 
[1796] (6) ; Carden v. General Cemetery Co. [1839] (7) ; Tilson v- 
Warwick Gaslight Co. [1826] (8) ; Ross v. Rugge- Price [1876] (9). 
Knowles v. Scott [1891] (1) is distinguishable, as there the liquida- 
tion was still pending, and the plaintiff as contributory had his 
remedy under section 188 of the Companies Act, 1862. 

In hire HilVs Waterfall Estate and Gobi-Mining Co. [1896] (10). 
the question of negligence was not properly raised. The defendant 
knew the plaintiff's right and should have communicated with the 
plaintiff : Palmer's Company Precedents (8th ed.), Part II., p. 242. 

Upjohn, K.C., and A. Adams, for the defendant : 

Knowles v. Scott (1) governs this case. The liquidator is only 
the agent of the company. This was the view taken by James, L. J., 
in In re Anglo-Moravian Hungarian Junction Railway [1875] (11), 
and is that adopted by Bombr, J., in Knowles v. Scott (1) ; and in 
the absence of fraud or mala fides, admitting that section 133 of the 
Companies Act, 1862, imposes the duty on the liquidator of paying 
creditors and distributing the assets among the contributories, that 
does not say that he must pay all, whether they have made their 

(3) [1891] 2 Ch. 73 ; 60 L. J. Ch. 602 ; 64 L. T. 444 ; 30 W. R 600. 

(4) L. R. 8 Ch. 254 ; 42 L. J. Ch. 404 ; 28 L. T. 50 ; 21 W. E, 249. 

(5) L. R. 9 Ch. 557 ; 43 L. J. Ch. 699 ; 31 L. T. 6 ; 22 W. R. 810. 

(6) 6 Term Rep. 646. 

. (7) 6 Ring. (N. 0.) 253 ; 7 Scott, 97 ; 7 D. P. C. 275 ; 8 L. J. C. P. 163. 

(8) 4 R. & 0. 962 ; 7 D. & R. 376 ; 4 L. J. (o. 8.) K R. 53 ; 28 R. R. 529. 

(9) 1 Ex. D. 269 ; 45 L. J. Ex. 777 ; 34 L. T. 535 ; 24 W, R. 786. 

(10) 3 Manson, 158 ; [1896] 1 Ch. 947 ; 65 L. J. Ch. 476 ; 74 L. T. 341. 

(11) 1 Ch. D. 130 ; 45 L. J. Ch. 115 ; 38 L. T. 650 ; 24 W. R. 122. 
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claims or not, but is very much in pari viaterid with section 188. 
If the liquidator is only an agent, then, as regards outsiders, he is 
not liable for mere nonfeasance, but only for tort. If that is so, 
Knotvles V. Scott (1) governs this case. There is nothing in the 
Companies Acts or elsewhere to show that on the dissolution of 
the company the liquidator becomes the principal. If that is so, 
either Knoides v. Scott (1) governs this case or was wrongly decided. 
In any case the liquidator is not liable for the lamps supplied, but 
the new company are willing to return them, except those which 
have been broken in experimenting. 

Gore-Browne t K.C.y replied. 

Fabwell, J. : I think I see my way to distinguish this case from 
Knowleg v. Scott (1). [His Lordship then stated the facts of the 
case and continued:] The defendant took no steps whatever to 
ascertain the claims of any creditors against the old company, 
except by inserting advertisements in six London newspapers. He 
knew of the existence of this claim by the plaintiffs for the pay- 
ment of the licence, but he says he did not know — and I accept his 
statement — of the existence of the claim for the lamps. If, however, 
he had performed that which I consider to be the duty of a 
liquidator, namely, not merely to advertise for creditors, but to 
write to the creditors of whose existence he knows, and who do not 
send in claims, and ask them if they have any claim, he would 
undoubtedly have received a claim, not merely for the instalments 
payable under the licence, but also for the purchase-money of the 
lamps. The advertisements themselves are of a most unusual 
character, the earliest appeared in a paper of 20 April, 1901. They 
require all creditors to send in their claims by 25 May, 1901, giving 
them little more than a month, on pain of being excluded altogether. 
The defendant says that he did not pay one single creditor, that he 
took no steps whatever to see to the payment of any creditors, but 
left it to the new company, and trusted entirely to their covenant 
of indemnity, and proceeded to call the final meeting of the old 
company, which would involve its dissolution at the end of three 
months, without inquiring whether the new company had paid 
all the debts or not. As liquidator, he received, moreover, the 
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consideration from the new company for distribution among the 
shareholders of the old company, and he did so distribute it, and 
as a shareholder himself he secured 2,948 shares, which were 
nominally at par at the time, although not saleable to any extent. A 
more gross dereliction of duty on the part of a liquidator I have 
seldom heard of. 

The question now arises whether he is under any liabiUty to the 
plaintiffs, who sue in respect of debts of the old company, the 
plaintiffs knowing nothing whatever of the winding-up, not having 
seen the advertisements, not knowing that the old company, their 
debtor, had dissolved and disappeared. It certainly would be 
somewhat shocking if there were no remedy in such a case as this, 
and I am glad to have been able to persuade myself that there is 
cause for action against the liquidator. 

Section 188 of the Companies Act, 1862, enacts that ''The 
following consequences shall ensue upon the voluntary winding-up 
of a company" ; and sub-section 1 provides : " The property of the 
company shall be applied in satisfaction of its liabilities pari passu,^* 
and so on ; and sub-section 2, that '' Liquidators shall be appointed 
for the purpose of winding up the affairs of the company and dis- 
tributing the property"; and sub-section 10 : ''The liquidators 
shall pay the debts of the company and adjust the rights of the 
contributories amongst themselves." Then section 188 gives power 
in a voluntary liquidation to any liquidator or a contributory cf the 
company to apply to the Court. That has been amended by 
section 25 of the Companies Act of 1900, which allows a creditor to 
apply in the winding-up, and in a voluntary winding-up an appli- 
cation under section 138 of the Companies Act of 1862 may be made 
by any creditor of the company. In my opinion, the effect of these 
sections is to impose a statutory duty on the liquidator to pay the 
debts of the company, with a remedy if and so long as the liquida- 
tion continues, by application in the liquidation under the old Act 
by contributories for their rights, and under the new Act by 
creditors also to assert their rights. But if and when and as soon as 
under the provisions contained in the original Act the old company 
shall be dissolved, so that there is no longer existing any liquidation, 
then there is no longer any remedy given by the Act. The duty 
remains as an absolutely statutory duty to pay the debts, and there 
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being then no remedy to the creditor given by the statute, because 
the statutory remedy has come to an end, in my opinion the 
ordinary rule applies, that the common-law remedy remains to the 
creditor, and in such a case also to a contributory, and he can then 
bring what would have been in the old days an action on the case. 
The rules really, as regards this, are well settled. I will take them 
from Baron Bra.mwbll's judgment in Rosa v. liugge-Price (9). He 
is dealing there with certain rules which have the same efficacy 
as if contained in an Act of Parliament. He says as to these 
rules, that the plaintiffs' case was '* That they give a private right to 
the plaintiffs, that that private right is infringed, and then, by the 
general law of the land, they are entitled to bring their action on 
the case, as it used to be called, against the defendant for that 
infringement. Now Mr. Prentice does not deny any of the general 
propositions contained in that argument, but what he says is, that 
the remedy is either by eviction or by application to the Court of 
Exchequer, and he relied on the well-known principle of law, which 
is abundantly illustrated by the cases that have been cited, that 
where a right is conferred by a statute, and a remedy for the viola- 
tion of that right is enacted by the same statute, that is the only 
remedy, and you can have no other. That proposition of law is 
not in dispute." He goes on, after saying why it does not apply 
there : '' Therefore, I think that we are bound to hold this to be a 
case in which a private right is given to the plaintiffs, and that 
private right having been infringed by the defendant, and there 
being no statutory provision for a remedy to the plaintiffs, they are 
entitled to have recourse to the common law upon the authority of 
the cases that have been cited." The direction here by the Act is 
not limited in time. The liquidator has the duty cast upon him to 
pay the debts of the Company. That duty remains, although by 
the liquidator's own proceeding the company may have been dis- 
solved, so that the statutory remedy is gone ; the duty remains 
still, and there being no longer a statutory remedy, in my opinion 
the common-law remedy then arises. 

This is the view which, in]my judgment, was taken by Lord Justice 
James of the duties of the position of a liquidator in the case of In va 
London and Caledonian Maiine Insurance Co. [1879] (12). He says 

(12) 11 Ch. D, 140 ; 40 L. T. 666; 27 W. E. 713. 
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there, dealing with the case of the duties of a liquidator in a volan* 
tary liqaidation, "when the liquidator has done all that he can to 
wind up the company, when he has disposed of the assets as far as 
he can realise them, got in the calls as far as he can enforce them, 
and paid the debts as far as he is aware of them, and has done all 
that he can do in winding up the a£Eairs, so that he has completed 
his business so far as he can, and is functus officio ; then it is his 
duty to call a meeting, to give in his account of the affairs of the 
company, and to make a return to the Registrar under the Act." 
Then the Lord Justice goes on to meet an argument that there might 
be some hardship in refusing to make, what they did in that case 
refuse to make, a compulsory winding-up order. He says that 
during the existence of the company there is no hardship, because 
if a creditor is injured he can come and get a compulsory winding-* 
up, or take proceedings " to obtain an injunction, as mentioned in 
one of the cases, to prevent the completion of the winding-up and 
dissolution of the company. More than that" — by which I appre- 
hend he means that, assuming he had not been in time to prevent 
the completion of the winding-up and the dissolution of the com- 
pany — '*if there had been any miscarriage on the part of the 
liquidator — if he had knowingly and wilfully left unpaid a debt of 
which he had notice " — now that means, as I think is apparent 
from the later part of the judgment, not maid fide ; but if he had 
knowingly and wilfully left unpaid— that is to say, if he had not 
paid some debt of which he either was aware or as to which he had 
not done all that he could to ascertain its existence — '* I am not 
prepared to say that the liquidator is not personally answerable to 
the creditor who has been unpaid, because the liquidator has 
violated a plain statutory duty to paj^ the debts pari passu out of the 
assets of the company as they came to his hands. The creditor 
might say, ' You have assets, you ought to have paid me ; you did 
not pay me, and I have my remedy against you for that.' Certainly, 
if the liquidator were guilty of anything like mala fides or dishonesty 
or fraud " — which I apprehend to be quite different from what he 
has just mentioned, a statutory duty which gives a right at common 
la^ — " I do not care which word you use, or if any persons were 
his accomplices in that mala fides, dishonesty, or fraud, he and 
they could, no doubt, be made liable to the person defrauded by 
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their conduct." That is to say there would be a remedy in equity. 
That, in my opinion, states the position of the liquidator, limited, 
as I think he intended it to be limited, to the period after the com* 
pletion of the winding-up and the dissolution of the company. If 
that be so, the case that has been cited to me, on which so much 
reliance has been placed, of Knoivles v. Scott (1), has no application, 
and, if I may respectfully say so, it was rightly decided. It was an 
action by a contributory against the liquidator during the continu* 
ance of the liquidation, alleging that the liquidator was a trustee 
for him of certain shares, and asking originally that those shares 
should be transferred, and at the trial, inasmuch as they had been 
transferred before then, asking for damages for delay in so trans* 
f erring them. It is to be observed that, inasmuch as the liquida- 
tion was then pending, there was the statutory remedy to which I 
have referred under section 188 ; and one of the grounds given by 
Mr. Justice Bomer in his judgment is — ** It is said that, if this be 
so, the plaintiff had no remedy. That is not the case. He certainly 
could have applied to the Court under section 138 of the Companies 
Act of 1862." Then he goes on to say, " All I hold is, that the 
liquidator is not liable to an action for damages for delay in per- 
forming his duty when that delay was not wilful or fraudulent and 
in no way arose from malajides on his part." Limited in the way 
I have put to the period of the continuance of the liquidation and by 
reason of the existence of the statutory remedy given by section 138, 
I respectfully agree. The learned Judge had not to consider, 
nor did he in any way consider, the question which I have to 
consider, of the destruction of the company by the liquidator, 
who has avowedly absolutely neglected the statutory duty cast 
upon him. 

As I say, I am only too glad to have beeen able to persuade 
myself that there is this remedy, because I think it would be 
shocking if a liquidator could do nothing in the way this liquidator 
has done. He did not attempt to compel the new company, of 
which he is himself a director, to pay the liabilities, and when the 
new company declines to pay for some reason absolutely unin. 
telligible to me, it is said that he should be under no liability at 
all, although he has himself received and retained as liquidator 
2,943 shares which, at any rate, had some value, if not par value. 
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It was argued that the liqaidator was merely the agent of the 
company; but assuming this to be so, I can see nothing incon- 
sistent in the imposition on such agent of a duty to the company's 
creditors. The result is, I hold that the liquidator is liable, and 
the amount of his liability will be in respect of the payments under 
the licence ; the amounts due, subject to discount at 5 per cent. 
That had better be proved by affidavit unless the parties can agree, 
and the amount can go into the order. There will also be judgment 
for the purchase-money of the lamps, less such number of the 
lamps, not exceeding, I will say, one hundred, as have been burnt 
out in experimentalising — to be reduced to Is. if the lamps are 
returned by the new company. 

Solicitors : Braby d- Macdonald^ for the Plaintiffs. 

George Terrell^ Terrell dt Varleyy for the Defendants. 



In re BEOWN AND GKEGOET, LIMITED, ANDEEWS 
V. BEOWN AND GEEGOET, LIMITED. 

1904, Augtist 2, 8, 10. C. A. Vauohan Williams, Homer, and 

Cozens-Hardy, L.JJ. 

Company — Debentures — Transfer to Trustee for Creditors — Transfenrr Indebted to 
Company — Debenture^holders^ Action — Money Available for Dividend — Claim 
by Trustee — Cross^claim by Company, 

This was an appeal from a decision of Btrne, J. (ante, p. 218), 
upon the further consideration of a debenture-holders' action, in 
which there was a fund in Court available for distribution in 
payment of a dividend to the debenture-holders. The further 
consideration was upon the footing that the present appellant. 
Palmer, was the registered holder of thirty debentures of the 
defendant company as trustee under a creditors' deed for the 
creditors of a firm, and the question was whether Palmer, as 
assignee of the assets of the firm, was entitled to receive out of 
the fund in Court dividends in respect of the thirty debentures 
without first paying or bringing into account a debt due from the 
firm to the defendant company. 



Vol. XI.] In bb BEOWN and GREGORY, Limited, &c, 408 

Norton, K.C, and ilf» M^ Macnaghten, for the appellant 
Palmer. 

Rowden, K.C, and T. H. Watson, for the plaintiffs. 

On the hearing of the appeal it appeared that Palmer was not 
in fact the registered holder of the debentures in question. 

Their Lordships thereupon dismissed the appeal, without 
prejudice to any application which Palmer might make to the 
Judge in the Court of first instance for the purpose of varying the 
Master's certificate, or to enforce any equitable right which he 
might have on the footing that he was not the registered owner of 
the debentures — the application to be made by 1 December, 1904, 
If the application was made, the costs of the appeal were to be 
dealt with in such manner as the Judge might direct. If the 
application was not made by the day named the appellant was to 
pay the costs of the appeal. 

Solicitors : James, Mellor dk Coleman, for Palmer. 

CoUyer-Bristow, Hill, Curtis, Dods dk Booth, agents 
for Stone, Simpson dk Mason^ Tunbridge Wells, for 
the Plaintiffs. 
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In re GEOEGE EOUTLEDOE XND SONS, LIMITED, 
HUMMELL V. GEORGE EOUTLEDGE AND SONS, 
LIMITED. 

1904, Jrdy 20. Buckley, J. 

Com}Kiuy — Dehenturea — Purchiue by Company of its Own — Resale by Company — 

Bights of Purchasers, 

The effect of a company purchasmg its own debentures is to eztinguiBh 
the debt, for the company cannot be at the same time both mortgagor and 
mortgagee of its own property 

Where, therefore, a company had taken transfers to itself of its own 
debentures, and had registered them in its own name and had afterwards 
re-sold the debentures, the purchasers were held to have acquired no right 
to share with the other debenture-holders of the same series in the 
distribution of the proceeds of the security. 

FuRTHEK consideration and summons. 

The main question raised in this case was whether the company 
had power to purchase and re-sell its own debentures. 

George Boutledge and Sons, Limited, was incorporated on 
19 November, 1889, for the purpose of taking over the business 
of wholesale and retail booksellers and publishers, formerly 
carried on by G. Eodtledge, E. W. Routledge, and E. Routledge 
in partnership. 

The objects for which the company was established, as enume- 
rated in its memorandum of association, were {inter alia) '* (/) To 
borrow or raise by the issue of bonds, mortgages or any other 
securities charged upon all or emy part of the undertaking or 
property of the company, including its uncalled capital, or, after 
the registration of the company, by the issue of debentures or 
debenture stock, perpetual or terminable, or without any such 
security, and upon such terms as to priority or otherwise as may be 
thought fit, such sums of money as may be thought expedient, and 
in particular, but not so as to restrict the general powers herein 
contained, after the registration of the company, to create first 
mortgage debentures for an aggregate sum of 76,000Z. carrying 
interest at 6 per cent, per annum, and, if necessary or desirable 
at any time, to renew any of such first mortgage debentures ; but 
the company shall not have power at any time during the existence 
of any first mortgage debentures so created, or any first mortgage 



Vol. XL] HUMMELL r. GEORGE ROUTLEDGE, &c. 406 

debentures issued in renewal thereof, to grant any mortgage or 
charge of any kind which shall have priority over or rank with the 
mortgage or charge created by such first mortgage debentures 
without the consent in writing of the holders of the first mortgage 
debentures for the time being outstanding." 

Article 107 of the company's articles of association provided that 
''without prejudice to the general powers conferred by the last 
preceding clause and the other powers conferred hereby, it is hereby 
expressly declared that the directors shall have the following 
powers : . . . (7) They may from time to time borrow for the 
purposes of the company such sums of money as they may think 
proper, and they may secure the repayment of any money so 
borrowed and the interest thereon by mortgage of the whole or any 
part of the company's property including capital, whether called 
up or not, or, after the registration of the company, by the issue 
of mortgage or other debentures or bonds or upon such other 
security and upon such terms as they may think fit, and in 
particular, but not so as to restrict the general powers hereby con- 
ferred, may, after the registration of the company, create firs 
mortgage debentures for an aggregate sum of 75,0002. , carrying 
interest at 5 per cent, per annum, which shall have priority over 
all other mortgages or securities of the company. And they may 
from time to time appoint directors or others to act as trustees of 
any mortgage or other security, with or without remuneration to 
be paid by the company." 

In January, 1890, the company issued a series of 750 first mort- 
gage debentures of lOOZ. each carrying interest at the rate of 61. per 
cent, per annum. These debentures were all in the same form. By 
each of these debentures the company covenanted to pay the lOOZ. 
thereby secured to the holder, his executors or administrators, or 
other the registered holder thereof for the time being, in accordance 
with the appended conditions. 

The material conditions were the following : 

''1. This debenture is one of a series of like debentures, limited 
to the sum of 75,000!., issued or to be issued by the company. The 
debentures of the said series are all to rank paii passu as a first 
charge on the property and assets of the company, without any 
preference or priority one over another, and such charge is to be 

27 2 
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a floating secarity, but so that the company is not to be at 
liberty to create any mortgage or charge in priority to the said 
debentures," 

** 8. The company will keep a register containing the names and 
addresses of the holders for the time being of the debentures, and 
such register shall at all reasonable times during business hours 
be open to the inspection of the registered holder of this debenture 
and his legal personal representatives, or any person authorised in 
writing by him or them. 

** 4. Every transfer of this debenture must be in writing under 
the hand of the registered holder, or his legal personal representa- 
tives. The transfer and this debenture must be delivered at the 
registered office of the company with a fee of 2«. 6d., and such 
evidence of identity or title as the company may reasonably require, 
and thereupon the transfer will be registered. 

** 6. The registered holder of this debenture shall for all purposes 
be regarded as exclusively entitled to the benefit thereof, and the 
company shall not be bound to enter on the register notice of any 
trust, or recognise any right in any other person." 

" 10. The company will on the first day of October, 1896, and on 
the first day of October in every subsequent year redeem, at a 
premium of 5 per cent., equal to lOBL per bond, one-tenth of the 
said debentures until the whole of the said sum shall have been 
paid ofif." 

''11. The debentures which shall from time to time be so 
redeemed shall be ascertained by drawings which shall take place 
not less than one month nor more than two months before the day 
hereby appointed for such redemption." 

*' 14. Immediately after this debenture has been drawn notice in 
writing of such drawing shall be sent by the company to the 
registered holder thereof." 

Shortly after the issue of these debentures some of the debentures 
came into the market, and the company at various times purchased 
the sixteen debentures now in question from the registered holders. 
In the case of every purchase of a debenture the company entered 
itself on the register of debentures as the registered holder of the 
debenture. The debenture was in each case stamped on the back 
with a rubber stamp *' This bond was transferred from 
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to Geo. Boutledge and Sons Limited/' and the date and the name 
of the tranflferor were filled in. 

These debentures were subsequently sold and transferred to the 
claimants, and each debenture was stamped on the back with a 
rubber stamp '* This bond was transferred from Geo. Bout- 

ledge and Sons Limited to /' and the date and name of the 

transferee were filled in. In 1900 the present action was brought 
by the plaintiffs on behalf of themselves and all other debenture- 
holders to realise their security, and on 9 August, 1900, the usual 
judgment in a debenture-holder's action was pronounced. 

On 14 September, 1900, the claimants were served with notices of 
the judgment. 

Objection having been taken before the Master to the validity of 
the debentures held by the claimants, the Master by his certificate, 
dated 28 February, 1904, reserved the matter to be dealt with by 
the Court. 

The present summons was taken out by the plaintiffs in the action, 
to which the claimants were made respondents, asking that the 
further consideration might be proceeded with, and it now came 
on to be heard with the further consideration. 

J. K. Young, for the plaintiffs : 

The sixteen debentures in question are not entitled to rank 
pari passu with the other debentures of the same series. A person 
who borrows money cannot be his own creditor so as to set up an 
incumbrance of his own against his creditor: Watts v. Symes 
[1851] (1) and Otter v. Lord Vaiix [1866] (2). It would be against 
conscience. 

Moreover, these debentures cannot be re-issued. They form 
part of one series, and the provisions as to drawings are quite 
inconsistent with their re-issue. Adams v. Angell [1877] (8) and 
Thome v. Cann [1894] (4) do not apply. They were cases in which 
the purchaser of an equity of redemption paid off a mortgage debt 
which was not created by himself. If this reasoning is right, the 

(1) 1 De G. M. & G. 240, 244 ; 21 L. J. Ch. 713 ; 16 Jur. 114. 

(2) 6 De G. F. & G. 638 ; 26 L. J. Oh. 128 ; 5 W. R. 188 ; 3 Jar. (n. 8.) 169. 

(3) 5 Ch. D. 634 ; 46 L. J. Ch. 54, 352 ; 36 L. T. 334. 

(4) [1895] A. C. 11, 18 ; 64 L. J. Oh. 1 ; 71 L. T. 852 ; 11 E. 67. 
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transferees of these debentures cannot stand in a better position 
than the company itself. They took them with notice from the 
company, and therefore subject to all equities attaching to them. 

The holders of the other debentures of the series have done 
nothing to estop themselves by their conduct from denying the 
validity of the debentures in question : Moxcatt v. CcMiU Steel and 
Iron Works Co. [1886] (6). 

S. R. Earle, for W. B. Fordham, one of the respondents : 

It is not disputed that Fordham took two of the debentures 
from the company, and it would be most inequitable that they 
should be treated as waste paper. The real question involved in 
the case is one of merger. It would be a misapplication of the 
doctrine of merger to hold that these debentures are merged. 
Thome v. Cann (4) is directly in point. 

[Buckley, J. : That was a case in which the person taking the 
transfer was not liable to pay the debt.] 

The true doctrine is that, where an owner of an estate pays 
charges on the estate which he is not personally liable to pay, the 
question whether these charges are to be considered as extinguished 
or as kept alive for his benefit is simply a question of intention : 
per Lord Macnaohten in Thome v. Canyi (4). This being the rule 
in equity as regards mortgages, there is nothing on the face of the 
debentures which is inconsistent with its application to the present 
case. There is here no evidence of any intention on the part of 
the company to extinguish the debentures. On the contrary, the 
only possible inference to be derived from the registration of the 
debentures in the Company's name is that the company thereby 
intended to keep them alive. The Court will not defeat this 
intention by holding that they have been extinguished : Liquidation 
EstaUs Purchase Co. v. WiUoyghby [1898] (6). 

But, assuming thiit the original debentures became merged, the 
company at the time it transferred the debentures to the applicant 
had ample power under its memorandum and articles of associa- 
tion to borrow up to 76,000Z. The company has, it is submitted, 

(5) 34 Ch. D. 68 ; do L. T. 645. 

(6) [1898] A. a 321 ; 67 L. J. Cb, 251 ; 78 L. T. 329. 
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by transferring these debentures to the claimant, entered into a 
contract to give him a mortgage which constitutes an equitable 
charge on the property comprised in the debentures, and the 
claimant is therefore entitled to rank pari passu with the holders 
of the other debentures: In re Strand Mtisic Hall Co. [1865] (T), 
and In re Queensland Land and Coal Co.^ Davis v. Martin [1894] (8). 
[He also referred to In re Badcliffe [1866] (9).] 

Buckniaster, K.C, and Ashworth James, for other holders of 
the sixteen debentures : 

The question turns on the bargain entered into by the company 
with the debenture-holders (conditions 1 and 10). The claimants' 
documents remain good as evidence of the contract by the com- 
pany to give debentures until the limit fixed is reached. There is 
nothing to prevent the company from issuing further debentures 
unless debentures to the amount of 75,000Z. have been issued. 

[They referred to Stevens v. Mid-Hants Railway [1878] (10) and 
Capital and Counties Bank v. Rhodes [1903] (11). 

A. Sims, for another holder. 

Buckley, J. : I should have thought this case was unarguable ; 
I have heard argument upon it, and I still think it is unarguable. 
The company had power to issue debentures to secure sums up to 
the aggregate amount of 75,000{., each debenture ranking pan 
passu with the others. The debentures are in the usual form* 
There is a covenant to pay the principal at the date when it 
becomes due, and in the meantime to pay interest on the same. 
There is also a charge by way of floating security on the under- 
taking and assets of the company. Amongst the conditions of 
the debentures is one that a register of debentures shall be kept, 
in which every transfer shall be entered. What happened was 
this : The company issued all the debentures, and the names of 

(7) 3 De G. J. & a 147 ; 13 L. T. 177 ; 14 W. E. 6. 

(8) 1 Manson, 355; [1894] 3 Ch. 181 ; 63 L. J. Ch. 810; 71 L. T. 115; 42 
W. E. 600; 8E. 476. 

(9) 22 Beav. 201. 

• (10) L. E. 8 Ch. 1064 ; 42 L. J. Ch. 694 ; 29 L. T. 318; 21 W. E. 858. 
(U) [1903] 1 Ch. 631 ; 72 L. J. Ch. 336 ; 88 L. T. 255 ; 51 W. E. 470. 
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the debenture-holders were registered. Subsequently the com- 
pany bought in the market some of its own debentures. Upon 
those purchases this took place: The debenture-holder executed 
to the company itself a transfer in the common form. [His Lord* 
ship read the transfer, and continued :] The debenture having been 
delivered at the office of the company for registration, was then 
stamped on the back with a rubber stamp which bore the words 
"This bond was transferred 18 from to 

secretary." This form was filled up in the case of each transfer 
with the name of the company as transferee. Then they made an 
entry in the register of debenture-holders to the effect that the 
company was the registered holder of the debenture. What was 
the effect of the transaction ? The company had become the 
assignee of its own debt, and had become bound to pay itself 
lOOZ. and interest. It had also become the assign of its own 
undertaking, by way of charge to secure the payment. The 
result, to my mind, is that the debt was absolutely gone. A man 
cannot be the assignee of his own debt and mortgagee of property 
of which he is also mortgagor. The debt was gone, the security 
was also gone. Subsequently the company transferred these 
debentures. The transfer was again in common form. The 
debenture was again stamped on the back with a note of the 
transfer, and the names of the transferees were put on the register 
in respect of the debenture. To my mind, that operation had no 
effect. The purchasers were transferees of nothing. There was 
no debt in existence: there was no security in existence at the 
date of the transfer to them. 

A second argument was raised as follows: It is said quite 
truly that when the person who took the transfer paid his money 
for it, he thought that what was being transferred to him was a 
debenture forming part of the 75,000/. series. Thereupon, it was 
argued, the company was bound to give effect to that which was 
the real bargain between the parties by issuing to him a new 
debenture if this transaction did not result in giving him such a 
security. But was there such a contract? To my mind there 
was not. There was no bargain to give him anything more than a 
transfer of this supposed debenture. Let me take an illustration* 
Suppose the debentures had been debentures not assignable, free 
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from equities. The transferee of such a debenture would get 
something to which were attached equities subsisting at the date 
of the transfer as between the company and the debenture-holder. 
According to the respondent's contention, however, the transferee 
would be entitled to a new debenture to which no equities attached* 
But he did not bargain for that. He made a bargain by which 
he was to get something which, unfortunately for him, had become 
a dead thing. It is true that he did not pay his money in that 
expectation ; but that was all he did get. There was no contract 
between him and the company except that he should have an 
assignment of this debenture. The second ground, therefore, on 
which the argument for the respondents is put fails. 

I agree that if there is a contract that a person is to have a 
loan on the terms that the lender is to have a binding security, 
and he does not get that which he contracted to have, he has the 
right to be placed in the same position as if he had got it. But 
this loan was different ; it was not made on the terms that there 
should be issued to the lender a particular security, but that there 
should be transferred to him something which was not a security- 
something which the company had not got, and therefore could 
not transfer to him. I think that these sixteen debentures have 
ceased to be securities, and I therefore declare that they do not 
rank pari passu with the other debentures of the same series. 

Solicitors : R. S. Taylor, Son dt Humbert, for the Plaintiff. 

H. J. Manning ; Seaton d- Taylor ; Nathaniel 
Reynolds, for the various Respondents. 
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FINANCE AND ISSUE, LIMITED v. CANADIAN 

PRODUCE CORPORATION. 

1904, Augtist 6, 12. Bucklbt, J. 

Company — Irregular Allotment — Voidable or Void — Company Registered he/ore 
Companies Act, 1900 — Companies Act, 1900, ss, 4 and 5. 

An aUotment of shares made by the directors of a company before the 
minimum subscription is obtained is voidable, not void. If, owing to the 
fact of the company haying been registered before the passing of the Com- 
panies Act, 1900, the time limit fixed under section 5 by reference to the 
statutory meeting is inapplicable, the shareholder may rescind his contract 
to take the shares at any time before he has affirmed it expressly or by 
conduct. 

An allotment by directors in contravention of section 4 is not ultra vires, 
but is simply a breach of a statutory duty for which the shareholder has 
his legal remedy. The Court will not, therefore, interfere by injunction 
to restrain the directors from proceeding with the allotment 

Motion by the plaintiff company that the defendant company, 
its directors and officers, might be restrained by injunction until 
judgment or further order from returning to any of the persons to 
whom shares in the defendant company had been allotted any of 
the money paid by such persons on application for or allotment 
of such shares and from cancelling or purporting to cancel any 
of them. 

The defendant company was registered on 23 September, 1897, 
with a nominal capital of 1,0002. divided into 1,000 shares of IZ. 
each. In 1898 the nominal capital of the company was by special 
resolution increased to 200,0001. divided into 200,000 shares of 
1/. each. 

Down to May, 1904, only the seven shares subscribed for by the 
signatories to the memorandum of association had been allotted. 
In that month the defendant company, being desirous of making 
a public issue of its capital with a view to commencing business 
other than that of carrying out the agreement referred to in 
clause 8, sub-clause (a) of its memorandum of association, 
approached the plaintiff company with the view to the latter com- 
pany taking in hand such public issue and paying the expenses 
in connection therewith, and undertaking other obligations of the 
company. This the plaintiff company agreed to do. Accordingly, 
on 12 May, 1904, an agreement was entered into between the 
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plaintiff company of the one part and the defendant company of 
the other part, which provided — ^first, that the plaintiff company 
should bear and pay the expense of issuing and advertising the 
prospectus, inviting subscriptions for 186,000 of the shares in the 
capital of the company ; secondly, that the defendant company 
should at its own expense provide the plaintiff company with the 
requisite number of prospectuses and applications ; that such 
prospectus should be issued in England not later than 11 May, 
1904 ; thirdly, that, subject to the defendant company going to 
allotment and paying to the plaintiff company the considerations 
thereinafter provided, the plaintiff company undertook to satisfy 
and discharge certain payments to one W. R. Nursey, and the 
fees payable to brokers, solicitors, and others for services rendered 
to and for payments made on behalf of the defendant company 
since the date of its incorporation, and underwriting commissions ; 
fourthly, that in consideration of the payments and obligations 
thereby agreed to be made and incurred by the plaintiff company 
the defendant company agreed to pay to the plaintiff company the 
sum of 21,0002., payable as to 7,000 in cash and as to the balance 
of 14,000Z. by the allotment to the plaintiff company or its nominee 
or nominees in writing appointed 14,000 fully paid shares of 12. 
each in the capital of the defendant company, such shares to 
be numbered 186,001 to 200,000 inclusive; that such sum of 
7,000Z. should be paid as to 4,0002. within certain specified times ; 
that the 14,000 fully paid shares should be allotted to the plaintiff 
company or its nominee or nominees in writing within one 
calendar month after the first general allotment of shares ; fifthly, 
that the 14,000 fully paid shares should not rank for dividend 
until a total aggregate dividend of 10 per cent, had been paid upon 
the shares allotted to the general public ; and sixthly, that the 
defendant company should comply with section 7 of the Companies 
Act, 1900, in respect of fully paid shares to be allotted in pursuance 
of the agreement. 

On 18 May, 1904, the prospectus of the defendant company was 
issued offering for subscription at par 186,000 out of 200,000 
shares, payable Is. per share on application and la. 6d. on allot- 
ment. At the head of the prospectus was a statement that '' of 
this issue the directors and their friends have applied for 28,726 
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shares." In the body of the prospectus was a statement that 
'' The minimum number of shares upon which an allotment will 
be made is 40,000.'' 

Prior to the issue of the prospectus, subscriptions for 20,726 
shares were received in advance in England, and the application 
money of Is. per share in respect of such applications had been 
paid to the defendant company. It also appeared that prior to 
the issue of the prospectus the directors were informed that appli* 
cations for 8,000 of the company's shares had been made in 
Canada, and that the application money in respect of such shares 
had been paid to the credit of the company at the Bank of British 
North America at Toronto. 

On 20 May, 1904, the directors went to allotment upon a share 
subscription of 40,008, which included the 8,000 shares applied 
for in Canada. As the result of inquiries made by the directors, 
it was subsequently discovered that although applications had been 
received by the bank for 8,000 shares, the application money 
of Is. per share had only been paid in respect of 2,425 of such 
shares. 

On 80 June, 1904, a board meeting of the defendant company 
was held, at which the directors were informed of the non-payment 
of the application money in Canada, and the consequent irregularity 
of the allotment which had been made. 

On 5 July, 1904, the secretary of the defendant company, by 
the direction of the directors, sent out to all the allottees of shares 
a printed circular which was in the following terms : 

'' I am desired by the directors of the Canadian Produce 
Corporation, Limited, to write to you with reference to the allot- 
ment of shares in the company which took place on the 20 May 
last. It will be remembered that the number of shares fixed by 
the prospectus as the minimum for allotment was 40,000, and the 
prospectus stated that 23,726 3hares had been applied for in advance 
by the directors and their friends. In reckoning the number of 
shares applied for in advance the directors included 8,000 shares 
which had been applied for in Canada. The directors have recently 
ascertained that although 8,000 shares had been so applied for, the 
moneys payable on application in respect of 575 of these shares 
had not been paid at the time of allotment. . The consequence is 
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that the directors in proceeding to allotment inadvertently acted 
contrary to the provisions of section 4 of the Companies Act, 1900, 
although they acted in good faith. The directors have, since they 
ascertained the fact, carefully considered and been advised upon 
the matter. The fact that such a small amount of application 
moneys had not been paid may seem a small matter, but having 
regard to the provisions of section 4 of the Companies Act, 1900, 
it is sufficient to invalidate the allotment, and acting upon the 
advice of counsel the directors have decided to give to each 
allottee of shares the option of having the money paid by him 
or her repaid and the allotment cancelled. Will you kindly sign 
the accompanying form stating your desire in the matter and 
send the same to me as soon as possible, and not later than the 
25th inst." 

The directors had since the issue of the circular discovered that 
the applications for the said 8,000 shares were very largely for 
preference shares and not ordinary shares, which were the only 
class of shares offered for subscription by the prospectus, and that 
all such applications were made conditional upon an allotment 
being made by a date prior to the issue of the prospectus. 

The plaintiff company was the holder of 5,000 shares in 
the defendant company, on which it had paid the application 
moneys. 

On 21 July, 1904, the plaintiff company commenced the present 
action — ^first, for specific performance of the agreement of 12 May, 
1904, and damages for breach either in addition or alternatively ; 
and secondly, for an injunction to restrain the defendant company 
from returning to any of the persons to whom any shares in the 
defendant company had been allotted any of the moneys paid 
by them on application for an allotment of shares in the defendant 
company. 

Buckmastei', K.C., and A, Houston, for the plaintiff company : 

The allotment here was no doubt irregular and voidable ; but it 
is not for the defendant company to rescind the contract. That 
is a matter for the election of the individual shareholders in an 
ordinary case, but this is not an ordinary case. The company was 
registered before the passing of the Act of 1900, although the issue 
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of the capital was subsequent thereto. Section 5 of the Act (1), 
which fixes the right to rescind at one month from the date of the 
statotory meeting, has, therefore, no application to this company. 
The shareholder's right of rescission is therefore gone and his only 
remedy is against the directors personally : In re Economising 
Oas Co., Governs Case [1876] (2). But the plaintiff company is 
not asking to rescind. It desires to affirm the allotment although 
irregular, and the defendant company ought therefore to be 
restrained from doing an act injurious to the interests of the 
plaintiff company as a large shareholder in the defendant company. 



(1) Companies Act, 1900, b. 4: 
''(1.) No allotment shall be made of 
any share capital of a company offered 
to the public for subscription, unless 
the following conditions have been 
complied with, namely, — 

** (a) the amount (if any) fixed by 
the memorandum or articles of 
association and named in the 
prospectus as the minimum sub- 
scription upon which the directors 
may proceed to allotment ; or 
** (b) if no amoimt is so fixed and 
named, then the whole amount of 
the share capital so offered for 
subscription, 
has been subscribed, and the sum pay- 
able on application for the amount so 
fixed and named, or for the whole 
amount offered for subscription, has 
been paid to and received by the 
company. 

'* (2.) The amount so fixed and 
named and the whole amoimt afore- 
said shall be reckoned exclusively of 
any amount payable otherwise than 
in cash, and is in this Act referred to 
as the minimum subscription. 

'* (3.) The amount payable on appli- 
cation on each share shall not be less 
than 5 per cent, of the nominal 
amount of the share. 

** (4.) If the conditions aforesaid 
have not been complied with on the 
expiration of fort}' days after the first 

(2) 1 Ch. D. 182 ; 45 L. J. Ch. 83 ; 



issue of the prospectus, all money 
received from applicants for shares 
shall be forthwith repaid to the appli- 
cants without interest, and, if any 
such money is not so repaid within 
forty-eight days after the issue of the 
prospectus, the directors of the com- 
pany shall be jointly and severally 
liable to repay that money with in- 
terest at the rate of 5 per centum 
per annum from the expiration of the 
forty-eight days; Provided that a 
director shall not be liable if he proves 
that the loss of the money was not 
due to any misconduct or negligence 
on his pcuTt. 

** (5.) Any condition requiring or 
binding any applicant for shares to 
waive compliance with any require- 
ment of this section shall be void. 

"(6.) This section, except sub-sec- 
tion (3) thereof, shall not apply to any 
allotment of shares subsequent to the 
first allotment of shares offered to the 
public for subscription." 

"Sections: (1.) An allotment made 
by a company to an applicant in con- 
travention of the foregoing provisions 
of this Act shall be voidable at the 
instance of the applicant within one 
month after the holding of the statu- 
tory meeting of the company and not 
later, and shall be so voidable not- 
withstanding that the company is in 
course of being wound up.*' 

33Ii,T. 619; 24 W. R. 125. 
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Asthxiry, K.C., and George Henderson, for the defendant 
company : 

An allotment in contravention of section 4 of the Act (1) — ^that 
is, where the minimum subscription has not been obtained — ^is 
void and not merely voidable. But even if this is not so, and the 
contract is voidable, the shareholder's option to rescind remains, 
and the directors were right in tendering the allottees their money 
back. The fact that section 5 (1) does not apply to this company 
owing to its having been registered prior to the passing of the Act, 
does not take away from the shareholders their right of rescission : 
it only eliminates the time limit for rescission fixed by the section, 
and in so doing really betters the position of the shareholders. 

Moreover, the action is misconceived. Even if the directors 

have acted irregularly, there is nothing in what they have done 

which is idtra vires the company so as to justify the interference 

of the Court by injunction. It is merely the case of a breach 

of a statutory duty for which the shareholder has his remedy 

at law. 

Cur. adv. vvlU 
August 12. 

BucELET, J., read the following judgment : The defendant com- 
pany was incorporated in 1897 with a capital of 1,000Z. in IZ. 
shares. In 1898 it increased its capital to 200,000Z. in 11. shares. 
Down to May, 1904, it had made no allotment beyond seven shares 
to the subscribers of the memorandum of association. In 1904 it 
was minded to offer its capital for subscription. With a view 
thereto an agreement was, on 12 May, 1904, executed between the 
defendant company of the one part and the plaintiff company of 
the other part, the effect of which was that the plaintiff company 
agreed to pay the expenses of issuing and advertising the prospectus, 
and agreed to pay certain other sums mentioned in clause 8, and 
in consideration of those payments the defendant company agreed 
to pay the plaintiff company a sum of money, partly in cash and 
partly in fully paid shares, at certain dates, calculated from the 
date of the first general allotment. That agreement did not, in 
my opinion, give the plaintiff company any right to dictate to the 
defendant company in any way as to going to allotment, although, 
if the defendant company did not go to allotment the plaintiff 
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company might have aome right in damages. For the purposes 
of the present application the agreement is, I think, one which 
gives the plaintiff company no right in respect of the order for 
which it is asking. On 18 May, 1904, the prospectus was issued, 
offering 186,000 out of the 200,000 shares, at par, payable la. on 
application and Is, 6d, on allotment. At the head of the prospectus 
it is stated that '' of this issue the directors and their friends have 
applied for 28,726 shares," and in the body of the prospectus it is 
stated that *' the minimum number of shares upon which allotment 
will be made is 40,000." On 20 May the defendant company went 
to allotment and allotted 40,008 shares, of which 5,000 were 
allotted to the plaintiffs. Of these 40,008 the 8,000 shares presently 
mentioned formed part. The facts as to the 28,726 shares which 
the prospectus stated had been applied for are, that 20,726 of them 
had been applied for in England, and the la. on application paid 
upon them, and that the directors were told that the remaining 
8,000 had been applied for in Canada and the application money 
paid also upon those. The real facts as to the 8,000 shares, as 
subsequently ascertained, were that the applications were largely 
for preference shares, whereas the defendant company had no 
preference shares and was not offering any such for subscription* 
and that all these applications were made conditional upon an 
allotment being made by a date prior to the issue of the prospectus, 
a condition which was not complied with ; and, further, that as 
regards 2,425 only of that number had the application money of 
l8. a share been paid, leaving 576 upon which nothing had been 
paid on application. The directors learned about 80 June, 1904, 
the fact that upon the 575 shares the application money had not 
been paid. They immediately took legal advice, and, as the result, 
on 24 July, 1904, sent to the allottees a circular stating that upon 
the 575 shares the application money had not been paid, and 
offering the allottees the option of having the money paid by them 
repaid and the allotment cancelled. It is stated, though not 
proved, that the holders of some 24,000 shares availed themselves 
of this option. This circular went to the plaintiff company amongst 
others, and on 19 July, the company, by its solicitors, wrote a 
letter threatening proceedings if the circular was not withdrawn. 
The directors, conceiving that the course which they had taken 
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was the only honest coarse open to them, did not accede to this 
demand, and in the result the writ in the present action was issued 
and notice of motion given on 22 July for an injunction to restrain 
the defendant company from returning the money on the shares 
and cancelling the allotment. 

The question to be decided involves an important point arising 
upon the Companies Act, 1900. The defendant company is one 
registered in 1897, and to which therefore section 12 of the Act of 
1900 does not apply. It is a company which could not hold a 
statutory meeting within that section. The definition in section 5 
of the point of time within which an applicant can seek to avoid an 
allotment is consequently inapplicable to the present case. But for 
the purpose of construing the Act I must, of course, regard the case 
of all companies to which the Act applies. By reason of the facts 
which I have stated, the conditions mentioned in section 4 of the 
Act of 1900 had not been complied with, for the amount named in 
the prospectus as the minimum subscription had not been sub- 
scribed, and the sum payable on application upon that amount had 
not been paid. The provision therefore of the Act had taken effect 
that "no allotment shall be made " of the share capital in question. 
The defendant company argues that the result is that the allotment 
was altogether void. In my judgment, that contention rests upon 
a wrong construction of the Act. An allotment in breach of section 4 
cannot be void, for section 5 provides that such an allotment shall 
be voidable within a certain time and not later. It is, therefore, 
not a void, but a voidable allotment. It is true, however, that the 
time within which section 5 provides that it shall be voidable is, for 
the reasons which I have given, not applicable to this case. Under 
what circumstances, then, is it voidable in this case, or is it not 
voidable at all ? 

Upon this point the plaintiff company argues that it was long 
ago decided, under section 88 of the Companies Act, 1867, that that 
section gave rise only to rights as against the directors or others 
who issued the prospectus, and did not give rise to any right of 
rescission, and it argues that the same is true of section 4 of the Act 
of 1900. It contends that section 5 of the Act of 1900 is an 
empowering section creating a right of avoidance in the cases to 
which it applies, and that, inasmuch as section 5 cannot apply to 

M. — VOL. XI. 28 
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the present case, the allotment cannot be cancelled. This conten- 
tion, in my judgment, cannot be supported. Section 88 of the Act 
of 1867 is addressed to the representation which induces the con- 
tract. Section 4 of the Act of 1900 is addressed to an essential 
constituent of the contract itself. If the allotment be successfully 
attacked the contract is gone. A breach of the veto which the Act 
imposes in certain events upon proceeding to allotment gives rise, 
I think, to a right of rescission of the contract. Then section 5 
imposes a limit of time within which that right of rescission must 
be enforced. Ik is a limit which is not applicable in the present 
case. It follows, I think, that the voidable contract remains a 
contract voidable for breach of the statutory provision that the 
company shall not go to allotment unless a condition is satisfied 
which has not been satisfied. I am conscious that this conclusion 
must have a very far-reaching effect, for, as regards companies 
registered before the commencement of the Act of 1900, it leaves 
such companies exposed for an indefinite time to consequences from 
which companies registered after that date are in a short time 
relieved by section 6. Probably the remedy is to be sought in the 
fact that a small amount of acquiescence after knowledge would bar 
any right of rescission. 

It follows from the foregoing that the plaintiff company has no 
right to sue. If the company were acting tdtra vires, any share- 
holder could, no doubt, enjoin it. But if the act of the company is 
not ultra vires, and only in breach of a statutory provision the 
neglect of which renders the contract voidable, the plaintiff company 
has no right to an injunction. 

A further point is this. The statement as to the 28,726 shares at 
the head of the prospectus, though innocently made^ was, in fact, 
untrue. For the purpose of rescission the fact that the misrepre- 
sentation was innocently made is not material. Upon the general 
law, apart from the statute, it seems to me that persons who applied 
upon the faith that that statement was true would be entitled to 
relief. This goes to show that, even if the plaintiff company could 
sue at all, the notice of motion is at any rate too wide. 

There remains a third point. The words in the prospectus that 
** the minimum number of shares upon which allotment will be 
made is 40,000 " form, in my judgment, a condition upon which the 
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applicant makes his application. If that condition is not complied 
Viith he is entitled (if be has done no act to affirm) to repudiate the 
allotment on the ground that his ofifer could not be accepted upon 
the terms under which the condition attached to the offer was not 
complied with, from which, again, upon the general law it would 
result that he would be entitled to rescission. 

Upon all these grounds I think that the motion fails, and I 
dismiss it. The costs will be costs in the action ; but if the parties 
consent to treat this as the trial of the action, the action will be 
dismissed with costs. 

Solicitors : H. Percy Becker, for the Plaintiff Company. 
J. S. Wilkinson, for the Defendant Company. 



HOOLE V. SPEAK. 

1904, July 7. Eekbwich, J. 

Company — Pro$pectus — Kon-dUchsure of Cmitracta — ** Knowiuf/Jy Issuing** — 
Advance Copy of Prospectus — Unauthorised Issue — Ratification — Companies 
Act, 1867, «. SS^Directors* Liahility Act, 1890, s. 3. 

Directors held not liable for non-disclosure of contracts in a prospectus 
for which they otherwise would have been liable on the ground that it was 
issued without their authority. 

In such a case directors cannot be made liable on the ground that they 
afterwards ratified and adopted the prospectus, or even derived some 
advantage from it. 

This was an action by the executors of a shareholder in the 
London and Northern Bank against the directors for damages for 
non-disclosure of contracts in the prospectus. 

The plaintiffs alleged that their testator, who was a shareholder 
in the Leeds Joint-Stock Bank, Limited, received an advance copy 
of the prospectus, and on the faith thereof in October, 1898, applied 
for 400 shares in the company, which were allotted to him, and 
in respect of which he paid the company 1,0002. The matters 
complained of were precisely the same as in Broome v. Speah 
[1902] (1), affirmed by the House of Lords suh nom. Shepheard v. 
Broome [1904] (2), the only difference between that case and this 

(1) 10 Manson, 38; [1903] 1 Ch. 586; 71 L. J. Ch. 716; 88 L. T. 580; 50 
W. E. 614. 

(2) Ante, p. 283; [1904] A. C. 342 ; 73 L. J. Ch. 608. 

2d 2 
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being that in this case the shareholder was dead before the action 
was brought, and the advance copy of the prospectus was issued 
to him without the previous authority of the directors. 

At a board meeting of the company held on 12 October, 1898, 
the prospectus was provisionally approved by the directors, and it 
was then resolved to strike out of the prospectus the contracts the 
omission of which was complained of in this action. It had been 
previously agreed by the board that the shareholders of the Leeds 
Joint-Stock Bank, whose undertaking the London and Northern 
Bank were taking over, should have priority in applying for shares, 
and after the meeting of 12 October, 1898, Bowden, who was a 
promoter of the company but was not a defendant in this action, 
altered the prospectus which had been provisionally approved by 
adding the words '' Advance prospectus to the shareholders of the 
Leeds Joint-Stock Bank, Limited," and sent out advance copies 
of the prospectus so altered to the shareholders of the Leeds Bank. 
This was done without any express authority from the directors, 
but the directors with full knowledge of the facts accepted appli- 
cations for shares made on the faith of that prospectus. The 
prospectus to the general public was issued by the directors on 
20 October, 1898, and it was in substance the same as that issued 
tb the shareholders of the Leeds Bank. 

Astburif, K.C.f lioskill, K,C,, and A. B. Cane, for the plaintiffs : 

The defendants are liable in this action, as they were held to 
be in Broonie v. Speak (1), the only difference between that case 
and this being that here the shares were taken on an advance 
prospectus. An advance prospectus is a prospectus or notice 
within section 88 of the Companies Act, 1867. It is said that 
the directors did not know of the issue of this prospectus ; but it 
is clear that they ratified it, and they cannot be heard to say 
that they did not issue it knowingly : Emma Silver-Mining Co. v. 
Lewis [1879] (3), Amison v. Smith [1889] (4), Smith v. Chadwick 
[1884] (5), and Bati/ v. Keswick [1901] (6). 

(3) 4 C. P. D. 396 ; 48 L. J. C. P. 257 ; 40 L. T. 168 ; 27 W. B. 836. 

(4) 41 Ch. D. at p. 369 ; 61 L. T. 63 ; 37 W. R. 739 ; 1 Meg. 338. 

(5) 9 App. Cas. at p. 196 ; 53 L. J. Ch. 873 ; 50 L. T. 697 ; 32 W. B. 687 ; 
48 J. P. 644. 

(6) 85 L. T. 14 ; [1901] W. N. 167 ; 17 T. L. R. 664. 
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Gore-Broinie, K.C, Mitir Mackenzie, Leigh Clare, F, RxiSBtUy 
and Cassely for the several defendants, were not called upon. 

Ebkbwigh, J. : This action is brought against directors seeking 
to make them liable under section 88 of the Companies Act, 1867| 
and section 8 of the Directors' Liability Act, 1890. The foundation 
of the action is this, that these defendants issued a prospectus 
which omitted to state certain contracts. It has been held by the 
Court of Appeal and the House of Lords in Shepheard v. Broonie (2) 
that these particular contracts are contracts which ought to have 
been stated in the prospectus, that the omission to introduce them 
constituted an offence under the Acts, and that persons who sub- 
scribed for shares on the faith of this prospectus are entitled to 
relief against those who issued it. There was issued to one 
Hoole a prospectus which did not contain these contracts, and he 
no doubt subscribed for shares on the faith of the prospectus. As 
At present advised, I think it clear that Hoole's representatives 
are entitled to recover damages in respect of the omission against 
those who issued the prospectus. 

But the question arises whether the present defendants authorised 
the issue of the particular prospectus which was received by Hoole. 
The prospectus was the subject of a lengthy discussion at a meeting 
held on 10 October, 1898, and a question then arose about these 
very contracts, it having been intended to mention them in the 
prospectus ; but, owing to the objection of some of the directors, 
it was resolved to omit them, and the prospectus was then and 
there altered by cutting out the contracts. Some question has 
been raised as to how long some of the directors were present at 
the meeting. One of them appears to have been there the whole 
time, and one was not there at all. The others seem to have been 
there the greater part of the time — probably while the main 
business was done. But, be that as it may, a proof of the pros- 
pectus was submitted to the meeting; it had received many 
alterations — one an important one — ^but it had never taken any other 
form than that of a private and confidential document, which was 
not intended to be seen by anybody except those who were settling it. 
The prospectus as altered was provisionally approved, but it was 
only approved as a prospectus in proof, which was to be submitted 
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to a further meeting for final revision. That seems to me to be 
the meaning of "provisionally.*' It follows that there was no 
authority in any one to issue the prospectus, which, indeed, could 
not be issued until finally approved. Bowden was secretary and 
a promoter of the company, and he had no doubt a general 
authority to print prospectuses as he pleased, and to have proofs 
sent to the directors for revision ; but it could not be within his 
authority to issue the prospectus until it was finally approved or 
until he had the direct authority of the board to issue it. Bowden 
took upon himself to do this. He was perfectly well aware that 
it was intended to give the shareholders in the Leeds Bank a 
priority in applying for shares, and, knowing this, he took a copy 
of the prospectus to the printers and had two proofs printed off, 
one being private and confidential, the other being turned into a 
complete document addressed to the Leeds Bank shareholders, 
into which he introduced words of his own, in order that these 
shareholders might have the prospectus, which it was intended 
they should have as soon as possible.' For that he had no 
authority at all. There had been no final approval of the parti- 
cular terms of the prospectus to be issued to this limited class of 
shareholders. How, then, can it be said that these defendants 
are liable for a document which they never authorised ? That is 
really an end of the plaintiffs' case. 

It is, however, said that, although the defendants did not 
authorise the issue of the prospectus, they ratified and took 
advantage of it. In one sense that is quite true. On the 
evidence I am prepared to hold that it was brought to their 
knowledge at any rate not later than 26 October, when Hoole's 
application for shares was accepted. If this were a question of 
contract, I think I should be bound to hold that the directors 
ratified this contract entered into on their behalf. It is not, 
however, a question of contract, but of tort, and counsel for the 
plaintiff, when asked by the Court, was unable to find any 
authority to show that there is a civil remedy against a tortfeasor 
on the ground of his being an accessory after the fact. But we 
need not go into that. I base my judgment on the language of 
section 88 of the Companies Act, 1867. The statute says "know- 
ingly issuing," and therefore presupposes knowledge on the part 
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of the directors, and points to the offence being committed at the 
time of the issue of the prospectus. I should be contradicting the 
statute entirely, and should be extending the operation of that 
rather harsh measure, if I were to hold that directors are liable 
for a prospectus which they never authorised on the ground that 
they had afterwards adopted it, and had even derived some advantage 
from it. The action must be dismissed with costs. 

Solicitors : Allen d Sotiy agents for Jones d Wells, East Betford, 

for the Plaintiff. 
Helder, Roberts d Co., agents for Simpson d Simpson, 
Leeds ; Williamson, Hill d Co., agents for Storey, 
Willans & Storey, Halifax ; Waterhouse d Co., for 
the several Defendants. 



MANNERS V. ST. DAVID'S GOLD AND COPPER 

MINES, LIMITED. 

1904, Jidy 80. G. A. Bomer and Gozens-Hardy, L.JJ. 

Company — Memorandum of Association — Sale to New Company — Provision for 
Distribution of Assets and Sale of Shares of Dissentient Members — Ultra 
Vires. 

A company which had power uuder its memorandum of association to 
sell its undertaking and to accept in payment for the same shares of any 
other company, whether wholly or partly paid up, entered into an agree- 
ment for a sale of its undertaking to a new company, part of the considera- 
tion being shares in the new company of ds. with 4s, credited as paid up. 
A clause of the agreement provided tiiat if the selling company should go 
into liquidation and distribute the shares forming part of the consideratiou 
amongst its members, all shares not accepted by members within twenty- 
one days should be sold and applied in paj^ment of debts and liabilities of 
the selling company in relief of the obligation of the new company under 
the agreement : 

Held, that the agreement was not justified by the memorandum of asso- 
ciation and was ultra vires, for the selling company had no power to contract 
that upon a liquidation the assets should be divided amongst its share- 
holders, or that if a shareholder did not choose to undertake the liability 
under the shares in the new company his shares should be forfeited. 

The plaintiff was a holder of 444 fully paid shares of 5a. each in 
the St. David's Gold and Copper Mines, Limited, hereinafter called 
" the company." 
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In 1908 it was decided by the directors to reconstruct the com- 
pany, and a scheme was put forward by which the property and 
business of the company were to be sold to a new company which 
was to be formed ; and 240,000 shares of Ss. each, credited with the 
sum of 4a. per share as paid thereon, were to be issued by the new 
company, so that the holders of shares in the company could take 
up such new shares to an amount equal in number to the shares 
they held in the company, but by taking up the same they would 
become liable to pay Is, per share. 

An agreement dated 28 July, 1908, was made between the com- 
pany of the one part and the St. David's Gold Mines (1908), 
Limited (hereinafter called ''the new company"), of the other 
part. The object of that agreement was the sale of the under- 
taking of the company to the new company. Clause 8 provided 
that part of the consideration was to be 240,000 shares in the new 
company, to be allotted to the company, or as it might direct, on 
which 4«. should be credited as paid. Clause 4 provided: ''As 
further consideration for the said transfer the new company shall, 
subject as hereinafter mentioned, pay> satisfy, and fulfil, and 
indemnify the old company against all the debts, liabilities, and 
engagements of the old company, and in case it shall go into 
liquidation within twelve months from the completion of the said 
purchase, the new company shall pay all expenses of and incident 
to such winding up." Clause 5 provided: "In case the old com- 
pany shall go into liquidation within the time aforesaid, and 
distribute the shares forming the consideration for the said sale 
among its members, all shares not accepted by such members 
within twenty-one days of the commencement of the winding up, or 
such extended time as the new company shall consent to, shall 
be sold by the old company, and shall be applied in payment of the 
expenses of winding up, and subject thereto in payment of debts 
and liabilities of the old company in relief of the obligation of the 
new company under this agreement." 

Special resolutions were duly passed and confirmed, which 
provided — " (1) that, having regard to the agreement dated the 
28rd day of July, 1908, for the sale of the undertaking of this 
company to the St. David's Gold Mines (1908), Limited, it is desir- 
able to wind up this company, and accordingly that this company 
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be wound up voluntarily, and that James Junner be, and he is 
hereby, appointed liquidator for the purposes of such winding up. 

(2) That the said liquidator be, and he is hereby, authorised to dis- 
tribute in specie 240,000 shares " of the new company *' which form 
part of the consideration for the said sale among the contributors of 
this company rateably according to the amounts paid on the shares 
of this company held by them respectively, and so that each 
contributory shall be entitled to have his or her proportion thereof 
allotted to himself or herself, or to his or her nominee, or nominees, 
and further that the said liquidator do fix a time within which all 
8uch shares if not accepted shall be deemed to have been refused, 

(3) That the said liquidator do sell the shares so refused, and 
apply the net proceeds of such sale in, or towards, the discharge of 
any debts of this company, ^^^ of the costs and expenses of its 
winding up in accordance with the terms of the said agreement 
for sale." 

The plaintiff, who alleged that the notices of the meetings of the 
company convened for the purpose of carrying the above resolutions 
had not reached him, did not within the time fixed by the 
liquidator accept the new shares, and his shares were sold and the 
proceeds applied or held by the liquidator upon the terms of the 
agreement of 28 July, 1903. He brought this action, claiming a 
declaration that the agreement of 28 July, 1903, was idtra vires and 
void, and an injunction to restrain the defendants from parting with 
the assets of the company without making proper provision for 
payment or satisfaction to the plaintiff of his distributive share in 
the assets of the company, and other relief. 

The objects of the company, as stated by clause 8 of its memo- 
randum of association, were {inter alia) to carry on the business of 
mining and working gold, copper, and other minerals; (/) "to 
sell and dispose of any of the property of the company or the whole 
undertaking, and to accept in payment for the same money or 
wholly or partly shares, bonds, debentures, or other securities of 
any other company, whether wholly or partly paid up"; (ft) **to 
acquire, hold, or to dispose of any shares or securities of any other 
company, with power to distribute the same in specie, either by way 
of dividend or otherwise . . . " ; (n) " to do all such other things, 
whether of the like or other sorts, as may be considered incidental 
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or conducive to the attainment of the above objects or any of them 
or to the conversion or disposition of any security or property held 
by the company." 

Article 116 of the articles of association provided that the dissolu- 
tion of the company might be determined on by special resolution, 
whether the object was the absolute dissolution or the reconstruction 
or modification of the company, and, upon any reconstruction, that 
it should be lawful for the liquidators to accept shares in any other 
company in payment for the business and property of the company 
or any part thereof, and to distribute the same among the members 
of the company in exchange for their shares ; and that, in the event 
of any such arrangement, no member of the company should have 
any of the rights given to a dissentient member by section 161 of the 
Companies Act, 1862; but every member should be bound to accept 
in exchange for his shares the shares appropriated to him in such 
other company as aforesaid, or should be entitled, by notice given to 
this company not later than fourteen days after the passing of the 
special resolution, to require the liquidators to sell the shares in such 
other company appropriated to him as aforesaid, and to pay to him 
the net proceeds of the sale thereof ; and that such net proceeds 
should be accepted by him in full satisfaction of all claims and 
demands against the company or the liquidators in respect of his 
shares therein, and such sale might be made in such manner as the 
liquidator should think fit. 

The plaintiff applied to Joyce, J., for an interim injunction to 
restrain the company and the liquidator from parting with the 
assets of the company without making proper provision for payment 
or satisfaction to the plaintiff of his distributive share in the assets 
of the company as the holder of shares therein. 

The motion was heard before Joyce, J., on 17 June and 5 July, 1904. 

W. F. Hamilton^ K.C., and Tindal Robertson, for the plaintiff : 

This agreement is wholly void and of no effect, being ultra vires : 
Imperial Bank of China v. Bank of Hindustan [1868] (1) and In 
re Irrigation Co. of France, Ex j^arte Fox [1871] (2). This is not a 

(1) L. E. 6 Eq. 91 ; 16 W. R. 1107. 

(2) L. E. 6 Ch. 17G ; 40 L. J. Ch. 433 ; 24 L. T. 336. 
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sale by the liquidator under section 161 of the Companies Act, 1862^ 
as in Postlethwaite v. Port Philip and Colonial GoM-Mining Co. 
[1889] (8), but an agreement entered into by the old company while 
it was a going concern ; and it is such a scheme for confiscating 
the property of a shareholder as cannot be allowed except in strict 
pursuance of a statutory power. 

Hughes, K.C.f and A. R. Kirby, for the old company : 

The validity of the proposed sale of shares is only challenged on 
the so-called '* confiscation " clause ; but the whole contract is thus 
impugned, although otherwise valid. The new company would 
have to surrender the shares to be cancelled, and that is more than 
can be decided on this motion. However, on the question of 
validity itself there is nothing illegal in giving a shareholder the 
choice between taking his shares and leaving them. Where there 
is power to sell shares either under section 161 of the Companies 
Act, 1862, or (as here) under the memorandum of association, a 
time limit for such election may be fixed, the reason being that, in 
order to obtain fresh capital for the development of the concern by 
adopting this transaction of selling to a new company, it is necessary 
to know whether the money will be got or not. Under section 161 
there is express provision for giving the right of election to a liqui- 
dator : Postlethwaite y. Port Philip and Colonial Gold-Mining Co. (3) 
and In re Bank of Hindustan, China, and Japan, Higgs' Case 
[1865] (4). The same rule applies equally to a case of a sale under 
the memorandum of association. In either case the only right is to 
take the shares or leave them, and this provision is really a cou- 
cession favourable to the shareholder who does not choose to come 
in, because he avoids the liability for further calls and gets what 
the shares may realise. There was such a sale in Doughty v. 
Loniagunda Reefs, Limited [1902] (5), and in Burdett-Couttsv. True 
Blue (Hannan's) Gold Mine [1899] (6) there was an entire exclusion 
of the shareholder who did not come in. All that was decided in 
In re Baring-Gould and Sharpington Combined Pick and Shovel 

(3) 43 Ch. D. 452 ; 59 L. J. Ch. 201 ; 62 L. T. 60 ; 38 W. B. 246 ; 2 Meg. 10. 

(4) 2 11. & M. 657 ; 12 L. T. 669 ; 13 W. R. 937. 

(5) 9 Manson, 418 ; [1902] 2 Ch. 837 ; 71 L. J. Ch. 888; 51 W. B. 29. 

(6) 7 Manson, 85; [1899] 2 Ch. 616; 68 L. J. Ch. 692; 81 L. T. 29; 48 
W. Rl. 
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Si/ndicate [1899] (7) was that the right to dissent cannot be taken 
away from the shareholder ; and there is nothing contrary to oar 
submission in the decision in Paine v. Cork Co* [1900] (8) that a 
liquidator cannot be given by the articles of association powers of 
sale substantially other than those provided by section 161. The 
decisions in both Cotton v. Imperial and Foreign Agency and Invest- 
mvnt Coi-poration [1892] (9) and Doughty v. Lomagunda Reefs, 
Limited (5), show that the sale is totally independent of the provi- 
sions in the Act. There is no question of dissent, and a shareholder 
whOy being bound by the memorandum, has had the same chance 
as any one else, cannot complain of an arrangement of this kind or 
call it ''confiscation." 

Younger, K,C., and W. S. Eastwood, for the new company : 

To grant against us the relief which is asked — namely, that the 
whole contract should be held void — would indict a great hardship, 
for it would involve the surrender of the property acquired without 
any provision for our purchase-price. Moreover, the plaintiff's 
delay is even longer than in Postlethtvaite v. Port Philip and Colonud 
Gold-Mining Co, (3) ; the circulars and letters were all duly sent to 
his registered address, and he yet stands by for eleven months. He 
cannot at any rate show such jeopardy as to entitle him to obtain 
interlocutory relief. As to the question of law, we rely on the cases 
cited on behalf of the old company, and also on OHffith v. Pa{)et 
[1877] (10) and Booth v. New Afnkander Gold -Mining Co. 
[1902] (11), in which it appears that under a similar scheme share- 
holders who refused to take shares were to be entitled to no 
compensation. 

W. F, Hamilton, K.C., in reply : 

Here the transaction was not a sale for partly paid shares, as in 
Booth V. Nexv Afrikander Gold-Mining Co, (11), but a scheme of 

(7) 6 Manson, 430; [1899] 2 Ch. 80; 68 L. J. Ch. 429; 80 L. T. 739; 47 
W. E. 564. 

(8) 7 Manson, 225; [1900] 1 Ch. 308; 69 L. J. Ch. 156; 82 L. T. 44; 48 
W. R. 325 ; 16 T. L. E. 135. 

(9) [1892] 3 Ch. 454 ; 61 L. J. Ch. 684 ; 67 L. T. 342. 

(10) 5 Ch. D. 894 ; 46 L. J. Ch. 493 ; 25 W. E. 523. 

(11) 10 Manson, 56; [1903] 1 Ch. 295; 72 L. J. Ch. 125; 87 L. T. 509 ; 51 
W. E. 193. 
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arrangement between the debenture-holders and the directors which 
the Court ought not to sanction. The plaintiff does not claim the 
proceeds of the shares, but only to restrain dealing with them with- 
out making proper provision for those he claims to be entitled to. 
The alternative offered by the directors is just such a coercion as 
that imposed on a man who, having put in one shilling, is kept out 
because he cannot find nineteen times that amount to pay up the 

calls. 

Cur. adv. vult. 

12 July : 

Joyce, J., after stating the facts, continued : The agreement con* 
templated a winding up, but it is admitted on all hands that the 
intended sale, for reasons which I need not mention, is not in any 
way under the powers or provisions of section 161 of the Companies 
Act, 1862, which under the proviso with reference to dissenting 
members would have given dissenting members certain rights, as 
we all know. It follows, then, that the only authority, if any, for 
the agreement in question must be found, if at all, in the provisions 
of the memorandum of association of the old company, which, so 
far as relevant, are to the effect that the objects of the company are 
to acquire and work certain gold mines, and so on, and for the 
purposes aforesaid, so far as may be deemed necessary or expedient, 
to sell and dispose of, any of the property of the company, or the 
whole undertaking, and to accept in payment for the same money 
or shares, with power to distribute the same — that is, the shares-^ 
in specie, either by way of dividend or otherwise, but so that no 
distribution amounting to a reduction of capital can be made with- 
out the sanction of the Court. It is true that the last article of the 
articles of the association provides, in a certain event, that, in case 
of the powers of the 161st section being brought into requisition, 
the shares of dissenting members should be sold, and they should 
be paid the net proceeds. But it is pretty clear, and I think it is 
admitted, that that article is invalid for the reasons which appear 
in the two cases of In re Baring-Gould and Shai-pington Combined 
Pick and Shovel Syndicate (7) and Paine v. Cork Co. (8), which were 
cited in the argument. 

Therefore the question which I have to determine is whether the 
power in the memorandum to accept shares in payment on a sale 
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of the undertaking, and to distribute those shares in specie, com- 
prises or confers an authority to sell upon the terms of this 
agreement of 28 July, 1903, and, in particular, upon the terms 
of clauses 8, 4 and 5 thereof, the 5th clause, as I have already 
stated, providing that the shares that would be coming to the 
members who refused to accept them shall be sold and applied in 
reduction of the purchase-money. These terms contain no such 
provision as in article 116 of the articles ; and if they can be 
imposed, any refusing or dissentient member has no such right as 
section 161 of the Companies Act would have given him if the 
proceedings had been under that section. 

Upon reflection I have come to the conclusion that the memo- 
randum does not confer the requisite authority. Certainly it does 
not expressly authorise what is proposed, nor is such an arrange- 
ment, in my opinion, reasonably necessary for the exercise of such 
powers as are expressly conferred ; in other words, I hold that the 
requisite authority is not to be found there, and, if so, it appears to 
me not to exist at all. This is really, as counsel for the plaintiff 
pointed out to me, a sale in exchange for an option to the members 
of the old company to take shares upon which there is a consider- 
able liability, and which they could not be compelled to take, the 
alternative to refusal being the loss of the existing paid-up shares 
held by the refusing members. Also obviously and avowedly 
the whole thing is a device to compel the members among 
them to provide additional capital when no further call could be 
made. I think that is not a good device or valid in law, and 
the proposed mode of treating dissenting members not reasonable 
unless they have expressly contracted to subject themselves to 
such treatment. 

This is said to be a case of first impression, and not covered 
by authority. At all events I do not see my way to hold that 
persons holding shares upon the terms of the memorandum and 
articles in question can, without their consent, be dealt with as 
proposed in the present case. If necessary to decide, as at pre- 
sent advised, I am of opinion that the agreement is tdtra vires. 
Therefore, at least, I think the plaintiff is entitled to the injunction 
asked. 

The company appealed. 
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Hughes, K.C., and A. R. Kirby, for the appellants: 

There is no doubt that the company had power to enter into the 
agreement of 28 July, 1908. In the case of a clause similar to that 
in this agreement, it was held that the company could sell the shares 
of dissentient members with a view to an immediate winding up : 
Burdett'Coutts v. True Blue (Hannan's) Gold Mines (6). The 
memorandum of association here takes away the power of dissent 
from any shareholder. The sale is under the powers of the memo- 
randum, and is not ultra vires, and the company is in the same 
position as the liquidator would be if he had sold in the course of 
the liquidation. 

Younger, K.C., and W. S. Eastwoodf for the new company, 
were not heard. 

Hamilton, K.C., and Tindal Robefi'tson, for the plaintiff, were 
not called upon. 

BoMER, L.J. : After what has been said by the Court in the 
course of the argument, and what was said by Mr. Justice Joyce 
in his judgment, with which I agree, I may state very shortly 
indeed my reasons for dismissing this appeal. 

This is not a case where what has been purported to be done is 
justified under section 161 of the Companies Act, 1862. That 
section would not justify such an agreement as we have in that of 
28 July, 1908, if it had been entered into by a liquidator ; but it 
was not an agreement entered into under section 161 at all ; and 
admittedly that section does not apply. If what has been done 
was justified by the agreement of 23 July, 1908, then the subse- 
quent resolutions of course would be valid enough ; but if the 
agreement in question was ultra vires of the company, then I need 
scarcely say that the subsequent resolutions would not make that 
agreement valid. 

Now, how can the agreement be justified as a contract made by 
the company as a going concern? It is said that it could be 
justified as a sale coming within one of the powers of the company 
conferred by clause 8 of the memorandum, sub-clause (/), and by 
sub-clauses Qi) and (n). Now I may put the matter very shortly. 



1 
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The sale contemplated by sub-clause (/) is, I need scarcely say, a 
sale out and out of the undertaking ; and if it took place the sale 
would result in the assets obtained by the going company by the 
sale to another company being part of the capital assets of the 
selling company. You could not, of course, in such a sale make a 
contract with the purchasing company that the assets of the selling 
company should be divided amongst the shareholders of the 
selling company. You could not return capital in that way among 
the shareholders in a going concern. 

But it is said that you can justify a provision in such a contract 
whereby, as in this case, it is made a term of the contract that, if a 
liquidation takes place, then the liquidator shall divide the assets 
in a particular way, and so that if a shareholder does not choose to 
take upon himself a particular liability which he is not bound to 
take upon himself, his share of the assets shall be forfeited, and the 
proceeds handed over to the purchasing company. To my mind, 
such a contract is altogether tUtra vires of the selling company. It 
is not justified as a sale under sub-clause (/). The purchasing 
company has no right or power to make it a term of such a contract 
that the assets shall be dealt with in that way, nor can the selling 
company, under the pretended exercise of the powers of sub-clause (/) , 
pretend to sell its assets with a special contract in favour of the 
purchasing company that if a liquidation takes place within a year 
the liquidator shall be bound to do something which otherwise the 
liquidator might not be bound to do ; and moreover, further, that 
individual shareholders shall be bound to lose their share of the 
assets, as I have said, for the benefit of the purchasing company, 
if the shareholders do not choose to take upon themselves a liability 
which they are not bound to take upon themselves. In my opinion, 
such a contract as that, as I have said, is not a contract of sale and 
disposition at all such as is contemplated by the memorandum of 
association of the selling company, sub-clause (/). 

I need scarcely say that if this cannot be justified as a sale under 
the powers conferred by the memorandum of association of the 
company, still less can the transaction be justified by saying, *' Look 
at the substance of it ; treat this agreement as being one with a 
reconstruction of the company, as one with a liquidation, all being 
one scheme or device ; and look at the object of the scheme and 
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device, and see whether that in sabstance was not one that could 
be carried through/' If I do adopt that view, and look at the 
substance of the scheme and treat it as a whole, what it comes to is 
this : It is a scheme whereby the shareholders of a company who 
have paid up their shares in full, and are not under any liability to 
furnish any further capital, have said to them this : '* You must 
pay up more capital, and if you do not you shall forfeit all share 
and interest in this company as a going concern." I need scarcely 
point out that such a scheme is wholly improper and ultra vires. 

Therefore, whether you look at it as a matter of detail or whether 
you look at the substance as a whole, it appears to me that equally 
this scheme was ultra vires and improper, and that the judgment of 
the Judge in the Court below was quite proper. 

CozenS'Hardy, L.J. : I agree. In the first place, one cannot 
help seeing this, that the agreement of 23 July, 1903, is not an 
agreement conditional upon a winding-up. Upon the face of it, it 
contemplates that there may not be a winding-up until after twelve 
months, becanse clause 4 imposes certain obligations upon the 
purchasing company if the winding-up takes place within twelve 
months, which obligations will not rest upon them if the liquidation 
does not take place until after twelve months. It is also quite clear 
that the transaction is not one under section 161 of the Companies 
Act, 1862, and that, if it can be supported at all, it must be sup- 
ported as falling within sub-clause (/) of the memorandum. I do 
not desire to go again over the ground which has been traversed by 
my Lord, but it seems to me to be impossible to support this agree- 
ment as a sale within the meaning of that sub-clause. The agree- 
ment is a document which purports to impose certain obligations 
upon the liquidator in the event of a winding-up, and to impose 
certain penalties upon a shareholder in the old company if and 
when the liquidation takes effect. It is something altogether 
different from a contract within the contemplation of sub-clause (/), 
which is a contract for a sale out and out of the whole undertaking, 
which may be for shares, which shares when received by the going 
company must be dealt with as part of the assets of the going com- 
pany, or distributed in due course under the winding-up of the 
company. It seems to me, for the reasons which have been stated 

M. — ^VOL. XI. 29 
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by my Lord and indicated by Mr. Justice Joyce, that the agreement 
itself is idtra vires, and that no rights can be claimed under it. 

Quite apart from that, I only desire to express my entire agree- 
ment with the last observations of my Lord. The agreement is, as 
it seems to me, not one which is fair or reasonable in itself. It is 
an attempt to compel a shareholder to find further money or to 
forfeit a property which, ex hypothesis is of value because our 
attention has been called to the notices, under which it is apparent 
that the company is offering those 80,000 shares for sale, and that 
they are shares which have a value of their own ; and the proposi- 
tion is really that the shares which are of value shall be realised, 
and the proceeds not go to the old shareholders in the company, 
but be put into the pockets of the new company. That, apart from 
the point of vltra vires, seems to me a transaction so unfair and so 
unreasonable that the Court ought not to give effect to it. 

Appeal dismissed. 

Solicitors : Trinder, Capron d- Co., for the Appellants and the 

new company. 
Pettitt dt Valentine t for the Plaintiff. 
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In re DAVID PAYNE & CO.: TOTING v. DAVID 

PAYNE & CO. 

1904, June 17, 18. C. A. Vauohan Williams, Eombr, and 

Cozens-Habdy, L.JJ. 

Company — Debenture — Borrowing for Unauthorised Purposes — Ultra vires — Duty 
of Lender to Inquire — Knotoledge of Director of Lending Company — Notice, 

Where money is being borrowed by a company within the limits of its 
powers of borrowing, there is no obligation on the lender to inquire for 
what purposes the borrowing is made, or whether the money borrowed is to 
be applied for objects within the powers of the borrowing company. 

Davis's Case (1), so far as it is an authority to the contrary, overruled. 

Where a director of a lending company has in his private capacity 
acquired knowledge as to the purposes to which a borrowing company 
intends to apply money borrowed by it upon the security of a debenture, 
there is no duty in the director to disclose that knowledge to the lending 
company, and such knowledge will not be imputed to it so as to avoid the 
debenture if the purposes are improper and ultra vires. 

This was an appeal from a decision of Buckley, J. 

On 18 February, 1902, the sum of 6,0002. was lent by the 
Exploring Land and Minerals Co., Limited, to David Payne &Go., 
Limited, and for that sum they received a debenture dated 
20 February, 1902, for a sum of 6,2501., the 2502. being for 
interest, which was to be allowed in respect of the loan. 

The liquidator of David Payne & Co. (hereinafter called the 
company) in May, 1908, in a debenture-holders' action, took out a 
summons asking for a declaration that the debenture was not duly 
issued by the company, but was fraudulent, ultra vires, and void, 
and did not constitute a mortgage or charge upon the undertaking 
or assets of the company, and an order that the debenture should 
be delivered up to be cancelled. 

The company had power to borrow for the purposes of its business 
by the issue of debentures, but it was alleged that the money was 
not borrowed really for the purposes of the company and never 
reached the company, and that the Exploring Land and Minerals 
Co. knew this when they advanced the money through one 
Eolckmann, who was a director of the latter company. It appeared 
on the evidence, mainly from the affidavit of one Johnston, an 
American engineer, who had assumed the control of the company, 

(1) L. E. 12 Eq. 517 ; 41 L. J. Ch. 124 ; 26 L. T. 83. 

29 2 
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that the money borrowed, or a considerable portion of it, was used 
for the purpose of financing certain companies called the Johnstonia 
Engraving Co., the Johnston Die Press Co., and the Johnston 
Foreign Patents Co., in which companies Eolckmann was interested. 
Eolckmann had suggested the loan by the Exploring Land and 
Minerals Co. to Bourke, the chairman of that company. He was 
not present at any meeting of the board of the Exploring Land 
and Minerals Co. which authorised the loan, but he signed 
the cheque for the advance, which was made payable to the 
solicitors of the company, and he was present at a subsequent 
board meeting when the lending was ratified. There was no 
evidence that Eolckmann disclosed the information he had as to 
the purpose of the borrowing to any of his co-directors of the 
Exploring Land and Minerals Co. 

BucKLBY, J., refused the application on the ground that if a 
communication is made to an agent of a corporation which it 
would be his duty to hand to his principals, and if that person 
had an interest which would lead him not to disclose to his 
principal the information which he had thus obtained, and in 
point of fact he did not communicate it, knowledge is not to be 
imputed to the principal by reason of the fact that the agent 
knew something which it was not to his interest to disclose and 
which he did not disclose. He therefore held that he ought not 
to impute to the Exploring Land Company the knowledge which 
Eolckmann had. 

The liquidator of David Payne & Co. appealed. 

Buckmnster, K.C., and Nepean, for the appellant: 

The borrowing was ultra vires, as the company had no power to 
borrow money for the purpose of financing other companies. 
Eolckmann, being a director of the lending company, knew of the 
facts which made the borrowing tdtra vires, and his knowledge 
must be imputed to the Exploring Land and Minerals Co. : In re 
Marseilles Extension Railway Co, [1871] (2) and In re Hampshire 
Land Co. [1896] (3). The borrowing having been for an illegal 
purpose, was wholly illegal between borrowers and lenders, and the 

(2) L. B. 7 Ch. 161 ; 41 L. J. Ch. 345 ; 25 L. T. 858; 20 W. R. 254. 

(3) [1896] 2 Ch. 743 ; 65 L. J. Ch. 860 ; 75 L. T. 181 ; 45 W. E. 136. 
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• 

transaction was therefore void. If a company has power to 
borrow, the persons lending to it are bound to ascertain whether 
the borrowing is authorised or not by the constitution of the com- 
pany: In re Durham County Permanent Benefit Building Society^ 
Davis's Case [1871] (1), and Chapleo v. Bi^nswick Benefit Building 
Society [1881] (4). It is therefore unnecessary to prove notice to the 
lending company of the improper purpose. If notice was necessary, 
the knowledge of the agent Eolckmann will be imputed to the 
lending company : Le Neve v. Le Neve [1747] (5) and Bradley v. 
Riches [1878] (6). It was Eolckmann's duty to tell his principal, 
the Exploring Land and Minerals Co., all about the security and 
the fact of the borrowing being idtra vires. If there was an 
obligation to disclose this, disclosure will be presumed, though 
it was the agent's interest not to disclose : Kettleicell v. Watson 
[1882] (7). The effect of non-disclosure does not matter. 

• 

Upjohn^ K,C.y and Jessel, for the appellants, were not 
called upon. 

Yaughan Williams, L.J. : I think that the decision of Mr. 
Justice Buckley in this case was quite right, and that this appeal 
must be dismissed. Counsel for the appellants have said every- 
thing that can be said in the case, but at the same time they 
have not convinced me. They argued that this transaction was 
ultra vives altogether — that it was just as if this transaction was a 
lending to a company with a limited borrowing power in excess 
of the amount authorised by the power. But they were compelled 
to abandon that first attack on the judgment of Mr. Justice 
Buckley, because really, in the face of In re Marseilles Extension 
Railway Co, (2), it was impossible to maintain that proposition. 
The whole inquiry which was there entered into by the Court as 
to the knowledge of the lending company would have been 
absolutely immaterial if this transaction was ultra vires in such a 
sense that nothing could make it right. We can therefore get rid 
of that contention. 

(4) 6 a B. D. 696 ; 60 L. J. Q. B. 372 ; 44 L. T. 449 ; 29 W. E. 629. 

(5) 2 Wh. & Tud. L. C. 175 ; Amb. 436. 

(6) 9 Ch. D. 189; 47 L. J. Ch. 811 ; 38 L. T. 810 ; 26 W. B. 910. 

(7) 21 Ch. D. 685 ; 51 L. J. Ch. 281 ; 46 L. T. 83 ; 30 W. R 402. 
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• 

Then, asBuming that the appellant has to prove the knowledge 
of the lending company here that the money was going to be 
applied to an improper purpose, how is it sought to prove that ? 
It is attempted to prove it by saying that Kolckmann knew it; 
that Kolckmann was a director of the lending company ; that he 
was acting in this matter ; and that, as he knew it, it must be taken 
that the company knew it Attention is called to the fact at the 
moment that Kolckmann became aware, if he ever did become 
aware, that the money was intended to be applied for purposes 
outside the memorandum of association, Kolckmann was, in fact, 
though a director of the lending company, yet not purporting to 
act as such director. But then it is said, *' True, but it is not 
necessary that the agent should have acquired the knowledge at 
the time when he is acting as agent. It is sufficient if he after- 
wards acts as agent in respect of the matter as to which he acquired 
the knowledge. It thereupon becomes his duty to communicate to 
the company for which he is then acting the knowledge which he 
has previously acquired." Bradley v. Riches (6) and Kettletveli v. 
Watson (7) are cited in favour of that proposition. I entirely 
agree ; but those cases have no application at all to the present 
case, because, in my opinion, at the moment when Kolckmann 
began acting in any way on behalf of the lending company the 
transaction was of such a nature that there was no obligation on 
the part of the lending company to inquire to what purpose the 
borrowed money was going to be applied, and there was no obliga- 
tion upon Kolckmann to receive or disclose any such information. 
I believe I correctly laid down the law in In re Hampshire Land 
Co. (8) when I said, '* It seems to me that, broadly, the Lords 
Justices do draw the line thus, that the knowledge which has been 
acquired by the officer of one company will not be imputed to the 
other company, unless the common officer had some duty imposed 
upon him to communicate that knowledge to the other company, 
and had some duty imposed on him by the company which is 
alleged to be affected by the notice to receive the notice." To my 
mind the proper inference in this case is that there was no duty 
on the part of Kolckmann to receive any information on account of 
his company as to how this money was going to be applied. It was 
not the duty of his company to make any inquiries on that 
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subject, nor was it the duty of the directors of the company to 
receive any information. That is the inference I draw here from 
the facts. The fact is that Eolckmann at some meeting, when 
he was acting in his own interest entirely, and not as director, 
discussed with some people how some money could be raised, and 
it was then suggested that an application should be made to the 
Exploring Land and Minerals Co. to lend this money upon security 
of a debenture of David Payne & Co. The application is made ; 
the matter is introduced to the lending company through the 
medium of Eolckmann. Under these circumstances the money is 
lent on the authority of Bourke, the chairman of the lending 
company, Eolckmann actually signing the cheque ; and these two 
acted in this matfcer without any direct authority of the company. 
Therefore they acted in an unauthorised manner. But then a 
fortnight later the matter is brought to the attention of the board. 
I do not know whether there was any other director present at 
this meeting, but the lending of the money was ratified. In my 
opinion it would be altogether wrong to impute to the Exploring 
Land and Minerals Go. the knowledge which came to Eolckmann at 
the time when the meeting to which I have referred took place. 
To my mind there is no evidence here to show that Eolckmann ever 
professed to act on behalf of the company until he drew this 
cheque, which was to be exchanged for the debenture. It is said 
that they ratified Eolckmann's negotiation. I think they only 
ratified it so far as he was professing to act on behalf of the 
Exploring Land and Minerals Co. Under these circumstances I 
see no ground on the facts for imputing Eolckmann's knowledge 
to the company. I therefore think that this debenture is a good 
security in the hands of the lending company. 

I wish to make one observation about Davis's Case (1). The 
report is not very precise ; but if that case is really an authority 
for the proposition that the application of money borrowed within 
the borrowing powers of the company for purposes not authorised 
by the memorandum makes the transaction invalid and the security 
given to the lender a nullity, merely because there was an intention 
on the part of the borrowing company to apply the money for an 
improper purpose, although the lending company might have had 
no knowledge whatever that the money was to be applied for that 
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improper purpose, I think that Davis's Case (1) ie wrong and 
cannot be reconciled with subsequent authorities. 

BoMER, L.J. : I have come to the same conclusion. In the first 
place, where you have a limited company with a memorandum of 
association authorising the company to embark on a series of trans- 
actions, if among those purposes you find a power to borrow 
generally for the purposes of the company, I take it to be clear 
beyond controversy at the present day that when money is being 
borrowed within the limits of the power of borrowing as to amount 
the person who lends the money is not bound to inquire to what 
purposes the borrowing company is about to apply the money so 
borrowed ; and if Davis's Case (1) is an authority to the contrary 
I cannot agree with it. It may be that that case may turn on some 
point which does not appear in the report, and which is not clear 
to me as at present advised. 

The only other question is as to imputed notice. I take it that 
there was a transaction between the Exploring Land and Minerals 
Co. and David Payne & Co. of this kind. The first company lent 
6,000Z. secured by a debenture of the second company. Now that 
transaction was not ultra vires the second company. But there was 
some evidence to show that it was intended by some of the directors 
of the borrowing company to apply the money for purposes not autho- 
rised and altogether improper qiiu the borrowing company. Now one 
director of the lending company knew how that money was going to 
be applied. He acquired that knowledge through some conversation 
which he had with some people in his capacity before that trans- 
action was carried out by the lending company. The question is 
whether, inasmuch as that director took part on behalf of his 
company in authorising the lending of the money and the acquisi- 
tion of the debenture, and assisted in carrying out that transaction, 
the knowledge of that director as acquired is to be considered the 
knowledge of the lending company. Is that knowledge, as a 
matter of law, to be imputed to the lending company? In my 
opinion no such notice can be imputed at law. I take it that in 
such a transaction the lending company was not bound to inquire 
as to the application of the money at all by the borrowing 
company. That being so, it appears to me that knowledge 
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independently acquired by a director in his personal capacity in respect 
to a matter which was irrelevant so far as concerned the lending 
company is knowledge which cannot be imputed to the company, 
for it was knowledge of something which really did not concern the 
lending company as a matter of law. Therefore you cannot imply 
a duty on the part of a director to have told these facts to the 
lending company or a duty on the part of the lending company 
to have inquired into that question. The lending company not 
having any reason to know how the money was to be applied apart 
from the knowledge of the director, it would have been wholly 
improper for the agent of that company to have inquired as to 
the application of the money. That being so, there was no legal 
duty on the director to impart his knowledge, nor any duty on the 
part of the lending company to have acquired the knowledge. 
Apart from the knowledge of the director, it is not established 
that any knowledge in fact was proved against the lending 
company. 

Cozeks-Hardy, L.J. : I am of the same opinion. There is one 
point, as to whether a person lending money to a company is in 
danger of losing his security if the company intended to devote 
the money to improper purposes, as to which I should like to add 
a few words. I do not think the point can be put better than it 
has been by Mr. Justice Buckley. He says, " Where the power 
is merely a general power to borrow, limited only, as it must be, 
for the purposes of the company's business, I think the matter is 
to be treated in this way, that the lender cannot investigate what 
the borrower is going to do with the money ; he cannot look into 
the afifaks of the company and say, * Your purposes do not require 
it now ; this borrowing is unnecessary ; you must show me exactly 
why you want it,' and so on." That statement of the law being 
entirely consistent with recent authorities, it seems to me to follow 
that Davis's Case (1) cannot be relied on as laying down any 
principle of law upon which we ought to act. There may have 
been some circumstances which would justify the decision not to 
be found in the report, but otherwise I am of opinion that that 
decision is wrong. 

As to imputed notice, the ground has been so completely covered 
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by Lord Justice Homer and by In re Marseilles Extension Railway 
Co. (2) , and In re Hampshire Land Co. (8) , that I do not think I should 
be doing any useful service by adding anything. I will only say 
that if I took a different view of the law I should hesitate to place 
complete reliance on Johnston's evidence. 

Appeal dismissed. 

Solicitors : Blundell, Gordon d: Co., agents for Gordon, Hunter 

d Macma^ter, Bradford, for the Appellants. 
Willis d' Willis, for the Bespondents. 
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Company — Prospectus — Material Contract — Omission — Duty of Director — Liability 
— Companies Act^ 1^67, s, 38. 

Where a director has issued a prospectus knowing that there might be 
contracts material to be stated under section 38 of the Compaoies Act, 1867, 
and took no tiouble to ascertain the facts, but left the matter to the com- 
pany's solicitor, his responsibility under that section is not evaded by the 
fact that he may truthfully say that when he approved the prospectus he 
had in fact forgotten the existence of a particular contract which was 
material to be stated. It is not necessary for the plaintiff to show that the 
director's attention was deliberately and consciously directed to a particular 
contract which he then omitted to mention. 

The duties and responsibilities of a director uuder section 38 considered, 
and the ruling of Cockburn, C. J., in Twy cross v. Grant (1) explained. 

These were three appeals by the defendants in the first two actions 
from the decision of Joyce, J., and by Sinclair MacLeay, the defendant 
in the third action, from the decision of Kekewich, J., declaring in 
each case that the prospectus of the Standard Exploration Company 
must be deemed fraudulent on the part of the respective defendants 
by reason of its not having specified the date of and names of the 
parties to an agreement dated 27 October, 1898, made between the 
London and Globe Finance Corporation and the Standard Explora- 
tion Company, whereby the corporation agreed to transfer to the 

(1) 2 C. P. D. 469 ; 46 L. J. C. P. 636 ; :i6 L. T. 812 ; 25 W. B. 701. 
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company 5,000 deferred shares held by the corporation in the 
Aastin Friars Finance Syndicate, Limited, and the company 
agreed to allot and issue to the corporation 40,000 shares of the 
company in exchange therefor. 

The Court of Appeal affirmed the judgments appealed from on 
this point, holding that the contract in question was material, that 
it was not covered by a waiver clause, and that the plaintiffs had 
proved sufficient damage to entitle them to an inquiry. The 
appeals in the first two actions do not call for any report. The 
appeal in the third action was argued immediately after, but 
separately from the appeals in the first two actions, the appellant's 
case raising this additional feature, that at the time when he, as 
director, approved the prospectus, he had in fact totally forgotten 
the agreement in question. 

The facts relating to this appeal were as follows : 

The defendant Sinclair MacLeay was appointed one of the first 
directors of the Standard Company, and the following extracts from 
the minute-book of the company were relied on by the plaintiff as 
fixing the defendant with knowledge of the agreement of 27 October, 
1898. 

At a board meeting held on 26 October, 1898, at which Lord 
Donoughmore (the chairman) and the defendant were present, the 
solicitor of the company submitted an agreement in five parts 
between the London and Globe Finance Corporation, Limited, of 
the one part, and the company of the other part, providing for the 
acquisition by the company of the 5,000 fully paid-up deferred 
shares in the undertaking known as the Austin Friars Finance 
Syndicate, Limited, in consideration of the 40,000 fully paid-up 
shares of the company, and it was resolved that the seal of the 
company be affixed thereto, and the agreement remitted to the 
London and Globe Finance Corporation for execution, and that 
thereafter the same be filed with the Registrar of Joint-Stock 
Companies. 

At a board meeting held on 27 October, 1898, at which Lord 
Donoughmore (the chairman) and the defendant were present, the 
minutes of the previous meeting of 26 October, 1898, were read and 
signed by the chairman, and the company's solicitor reported that 
the agreement with reference to 40,000 fully paid shares of the 
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company to be allotted to the London and Globe Finance Corpora- 
tion, or its nominees, sealed at the previous board meeting, had 
been duly filed, and that such shares could be allotted. The 
secretary also produced a letter from the London and Globe 
Finance Corporation requesting such allotment to be made to 
certain nominees, and it was resolved that such allotment be made 
and that 40,000 shares, the numbers of which were specified, be, 
allotted to the nominees, such shares being credited as fully paid 
up, and that the secretary be authorised to prepare and despatch 
letters of allotment accordingly. 

At the next board meeting, held on 12 May, 1899, at which six 
directors of the company were present, including Whitaker Wright 
(the chairman) and the defendant, the minutes of the previous meet- 
ing of 27 October, 1898, were read and signed as a correct record of 
the proceedings at such meeting ; and the draft prospectus was 
submitted by Whitaker Wright, and it was resolved that the same 
be approved subject to indorsement by the company's solicitors, 
and that the secretary be authorised to issue the same and receive 
subscriptions for 500,000 shares. 

Notwithstanding these minutes, the defendant swore that in point 
of fact he had at the meeting of 12 May, 1899, when the prospectus 
was approved, totally forgotten the agreement referred to in the 
minutes, that he did not attend to the reading of the former 
minutes at the meeting of 12 May, and that the agreement was 
not in fact present to his mind on that occasion ; and both Kekb- 
wicH, J., and the Court of Appeal accepted his evidence in this 
respect as true ; but the Court considered that he was aware that 
there might be contracts requiring to be stated under section 38 of 
the Companies Act, 1867 (2), that he took no steps to ascertain 



(2) Companies Act, 1867, s. 38 (now 
repealed by the Companies Act, 1900, 
8. 33) : 

"Every prospectus of a company, 
and every notice inviting persons to 
subscribe for shares in any joint-stock 
company, shall specify the dates and 
the names of the parties to any con- 
tract entered into by the company, or 
the promoters, directors, or trustees 
thereof, before the issue of such pro- 



spectus or notice, whether subject to 
adoption by the directors or the com- 
pany, or otherwise ; and any prospectus 
or notice not specifying the same shall 
be deemed fraudulent on the part of 
the promoters, directors, and officers 
of the company knowingly issuing the 
same, as regards any person taking 
shares in the company on the faith of 
such prospectus unless he shall have 
had notice of such contract." 
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whether this was so or not, and was content to leave it entirely to 
the solicitor of the company. 

Kekewich, J., gave judgment for the plaintiff with costs. As to 
the agreement of 27 October, 1899, his Lordship held that it ought 
to have been and was not disclosed, and that therefore jmmd facie, 
as the defendant was a director of the company and took part in the 
issue of the prospectus, he must be held liable under section 88, and 
continued : " ' But,' he says, * I did not knowingly issue the same, 
and the construction I put on the section, which is not denied on the 
other side, is that " knowingly " means knowing of the contract 
which ought to have been disclosed and which is not disclosed.* He 
says, ' I did not know of the contract ; I had entirely forgotten it ; 
it was not present to my mind on 12 May, 1899, when I approved 
the prospectus. Therefore I cannot be said to have issued the 
prospectus knowing of this contract.' Now I have already said that 
in my opinion it may well be that total forgetfulness is equivalent 
to total ignorance. I am aware that any question of that kind 
transcends ordinary discussion and tends to pass into the sphere of 
metaphysics, but still I think that it is quite possible for a man to 
excuse himself with reference to his acts by saying that, though 
weeks, months, or years ago something was brought to his mind, it 
had, to use a vulgar expression, escaped his memory, and he was 
entirely ignorant of it. I am not prepared to say that that is a plea 
which is impossible at law, but it is one which must be regarded 
with reference to all the facts. The contract in question was one 
entered into by the Standard Company, of which the defendant was 
a director, and it had been approved on behalf of the Standard 
Company at a meeting of directors at which the defendant was 
present. He explains that he was summoned by telegram and found 
the matter all cut and dried and did not go into it, but as a matter 
of fact he did approve of this very contract, and I am told that 
it was brought up on some other occasion, but I am content with 
the one when the document was approved. More than that, at a 
meeting of 12 May, 1899, according to the ordinary rules of business, 
the minutes of the last meeting were read and signed ; and though 
it is quite possible that the defendant did not attend to that which 
to my mind is an extremely important part of the meeting, though 
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often regarded as a perfanctory matter, he cannot be heard to say 
that he sat there and did not hear attention called to this very 
contract which he had himself approved at the former meeting. It 
seems to me that, whatever may be right to say, onder other 
circumstances in a different case, respecting ignorance and forget- 
fulness being equivalent, it is impossible to allow that in a case like 
this, where the forgetfulness was really due to the man's own neglect. 
He cannot be allowed to say, ' I sat there and did not hear the 
reference to this document, and therefore I had forgotten it' I must 
therefore hold that he knowingly omitted to state this contract on 
the prospectus." 
The defendant appealed. 

Oiyi'e-Broxnie^ K.C., and Ashton Cross, for the appellant : 

The evidence is that the defendant did not attend to the minutes 
of 27 October, 1898, being read at the board meeting of 12 May» 
1899, and that he had in fact totally forgotten the contract in 
question. There is no case of estoppel in favour of the plaintiff. 

The true test of liability under section 88 is deliberate omission 
as to something the director knew at the time. If (as Eekewich, J.» 
finds) the defendant had forgotten something he once knew, there 
is no such omission and no liability under the section. The 
Directors' Liability Act, 1890, raised no doubt a new standard of 
liability, altering the law in Derry v. Peek [1889] (8), but section 88 
of the Companies Act, 1867, must not be regarded from that point 
of view. Section 88 creates a criminal as well as a civil liability, 
and the director could be indicted for a misdemeanour. 

[Vaughan Williams, L.J. : No. It only enacts that certain acts 
shall be deemed fraudulent between certain parties.] 

The ruling of Cockburn, C.J., in Tivycross v. Grant [1877] (1), 
shows that the defendant cannot be made liable if the view of 
Eekewich, J., on the evidence is treated as correct. 

They also cited Watts v. BucknaU [1908] (4). 

(3) 14 App. Cas. 337 ; 68 L. J. Oh. 864 ; 61 L. T. 265 ; 38 W. B. 33 ; 1 Meg. 
292 ; 64 J. P. 148. 

(4) 10 Manson, 176; [1903] Oh. 766; 72 L. J. Oh. 447; 88 L. T. 846; 61 
W. E. 433 ; affirming Byme, J., 9 Manson, 426 ; [1902] 2 Oh. 628 ; 71 L. J. Oh. 
903 ; 87 L. T. 428 ; 61 W. E. 44. 
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[Vaughan Williams, L.J., referred to In re Oammersall 
[1875] (5).] 

W. Higgins {Hughes^ K.C., with him), for the respondent. 

[Vaughan Williams, L.J. : The argument against you is that 
the defendant did not do it '' knowingly *' if the contract was not 
present to his mind.] 

That is too narrow a view of the section. If the defendant knew 
there were or might be contracts material to be stated, and 
omitted all inquiry, the fact that he may have forgotten the 
particular contract will not save him. Watts v. BucknaU (4) entirely 
governs the present case. Section 88 does not create any criminal 
liability. 

26 July. 

Their Lordships, after giving judgment in Trechmann v. Calthorpe 
and De la Cour v. Clinton afl&rming the judgment of Joyce, J., 
proceeded to give judgment on the third appeal. 

Vaughan Williams, L.J. : This case has been argued before us on 
both sides on the basis that it differs from the two cases in which 
we have delivered judgment only in this, that the defendant in this 
action sets up a defence which was not set up by the defendants in 
the other actions. 

The evidence generally taken in the two first-mentioned actions 
was taken by consent as if given in this action, and therefore all we 
have to do in this action is to consider the nature of this additional 
defence and the evidence given by the defendant in support of it. 
The defendant pleads {intei' alia) in his amended defence that '' in 
any case he did not ' knowingly ' issue a prospectus not disclosing 
such contracts " — namely, the contracts mentioned in the statement 
of claim ; and in the argument the contract of 27 October, 1898, was 
treated as the only contract to which the Court need address its 

(6) 1 Ch. D. 137 ; 45 L. J. Bk. 1 ; 33 L. T. 483; 24 W. E. 267 ; aflBrmed in 
H.L. euh nom» Jones v. Gordon, [1877] 2 App. Gas. 616 ; 47 L. J. Bk. 1 ; 37 
L. T. 477; 26W. E. 172. 
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attention. [His Lordship referred to the defendant's evidence and 
continued :] 

Now it is common ground in this case that MacLeay is to be 
considered as a witness of truth, and that his statements are to 
be accepted, as far as they go, as true in fact. But what is the 
substance of his evidence ? I do not think that it comes to more 
than this, that the particular contract of 27 October, 1898, was 
not present to his mind on 12 May, 1899. He nowhere states 
that it was not generally present to his mind that there had been 
a purchase by the Standard Company from the London and 
Globe, or even that it was not present to his mind there had been 
a contract of some sort between the Standard Company and the 
London and Globe in respect of the Austin Friars Syndicate. 
Moreover, MacLeay makes it clear that he contemplated that there 
might be some contracts which might not be inserted because the 
Bolicitor did not consider the contract as necessary or material. 
Such being the general knowledge of MacLeay, I am not prepared 
to hold that because he had not present to his mind the particular 
contract of 27 October, 1898, he had not present to his mind 
generally that there was some contract between the Standard and 
the London and Globe as to the Austin Friars Syndicate and its 
property or shares. Nor am I prepared to hold that he was not 
content that such contract should be omitted if the solicitor was 
of opinion that as a matter of law it was not so material a contract 
as to necessitate its insertion in compliance with section 88 of the 
Act of 1867. I therefore come to the conclusion that the prospectus 
was "knowingly" issued by MacLeay with a general knowledge of 
the existence of contracts within the section, and that he was 
content that such contracts should be omitted if the solicitor 
thought for any reason that it was not necessary to insert them 
or refer to them in the prospectus, and that the case is brought 
within the definition of Chief Justice Cogkburn in Twycross 
V. Orant (1) of " know'ingly issuing," which runs thus: " 'Know- 
ingly issuing ' means neither more nor less than issuing with the 
knowledge of the existence of contracts within the section, and the 
intentional omission of them from the prospectus." It is not 
necessary that there should be a conscious fraud on the part of the 
defendant to render him liable to be sued under the provisions of 
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section 88 of the Act of 1867. Omission because the defendant 
was advised that a particular contract did not require, as a matter 
of law, to be specified will not afford ground of defence. This 
is Twycrosa v. Grant (1). Neither will omission be left to the 
discretion of the solicitor. 

I have felt it necessary to express my opinion upon this 
additional defence which is raised by MacLeay, but as a matter 
of course the judgment given in the other cases applies against 
him. The only question is whether he can escape from the effect 
of this judgment on the ground of his having forgotten this con- 
tract of 27 October, 1898. My judgment is that he cannot, and 
therefore the appeal must be dismissed, and in effect the judgment 
delivered in the other case will also be judgment in this case. 

BoMER, L.J. : This case is governed by our former decision 
except as to one further point raised on behalf of the defendant. 
That point depends upon this: He says that at the time when 
the prospectus was settled and agreed to by him on 12 May, 1899, 
and first issued, he did not remember the contract of 27 October, 
1898. Now with reference to that point I should like to make a 
few observations about the general effect of section 88. That 
section is divided into two parts, and the earlier part says that 
'< every prospectus of a company, and every notice inviting persons 
to subscribe for shares in any joint stock company, shall specify" 
particulars of the contracts mentioned. These contracts are very 
numerous, as stated. Now with regard to that part of section 88, 
noticing its imperative terms, I think it follows from it that a 
director who is settling and issuing a prospectus has a duty cast 
upon him to see that the provisions of this section are complied 
with — a duty at any rate to take reasonable care to comply with 
the section. When one comes to the second part of the section it 
is very general indeed so far as the mere wording is concerned, 
for it says that '' any prospectus or notice not specifying the same *' 
— that is, the dates and the names of the parties to the contracts 
above referred to — '' shall be deemed fraudulent on the part of the 
promoters, directors, and officers of the company knowingly issuing 
the same as regards any person taking shares in the company 
on the faith of such prospectus unless he shall have had notice of 

M. — VOL. XI. 30 



462 TBECHMANN v. CALTHOEPE, &c. [Manson, 

Buch contract." Now it will be observed that the second part of 
section 88 only speaks of " knowingly issuing the same '* — that is 
to say, knowingly issuing a prospectus ; so that, so far as the 
wording is concerned, the effect of that section might be very 
wide and far-reaching indeed if no limitation were put upon it, 
for a man who issues a prospectus of course knowingly issues it in 
one sense ; and if the mere wording of the section were looked at 
it would follow that if the prospectus as issued, and knowingly 
issued, did not comply with the earlier part of the section, then it 
would be deemed fraudulent against the officer issuing it. But it 
was soon apparent to the Courts that the very large wording of 
the section, if I may so express it, in the latter part ought 
to receive some narrowing in order that justice might be done. 
Take a typical example to show this. Take the case of a director 
who really does his duty and tries to comply with section 88. 
Take it that he inquires into what contracts there are which 
might fall within section 88, and properly discharges his duty in 
seeking to ascertain what those contracts were in existence which 
ought to be set forth. But suppose that, having done his duty in 
that respect, the result is that he is not informed of and does 
not ascertain the existence of a particular contract. It could not 
be that the legislature intended that he should be made liable 
merely because the prospectus did not set forth that particular 
contract under the circumstances indicated. Now I think it was a 
consideration of cases like that which I have just mentioned which 
made the Judges in some cases, and particularly Chief Justice 
CocKBURN in Twya'ossY, Or ant (1), state that "knowingly issuing" 
in section 88 means issuing with a knowledge of the existence of 
contracts within the section and intentional omission of them 
from the prospectus. But those statements must be taken with 
reference to the facts of the particular cases which the Judges 
who made those statements were considering ; and I do not think 
that those statements are to be taken as giving a complete inter- 
pretation of the section applicable to all possible cases. Take, for 
example, the following case to show what I mean. Suppose that a 
director knows generally that there are contracts in existence 
which have been entered into by the company, and which may or 
may not fall within section 88, but does not choose, in the discharge 



Vol. XI.] TEECHMANN v. CALTHORPE, <fec. 458 

of his duty under the earlier part of the section, to inquire 
into those contracts at all, so that he may truthfully say that he 
had no knowledge of any contracts in particular which ought to 
be set forth in the prospectus, would that absence of inquiry and 
consequent ignorance excuse him from liability under section 88 
if it turned out that some of the contracts of which he had a 
general knowledge were contracts which ought to have been set 
out, and which he would have ascertained if he had taken the 
trouble to make proper inquiries and to discharge his duty under 
section 88 ? In my opinion he would not be so excused. I think 
that, after such a neglect of his duty to endeavour to comply with 
the earlier part of the section, he could not say that he had no 
knowledge of the existence of the contracts in question, which 
were not set out, so as to hold him free from liability under 
the section. 

Those general considerations bring me now to consider the 
circumstances and evidence in the present case. It is clear that 
the defendant knew there were contracts made by the company 
which it might be material to set forth in order to comply with 
section 88. What did he do under those circumstances ? The con- 
clusion which I have come to upon the evidence is that in substance 
he made no inquiry as to what those contracts really were. He 
left it to the solicitor of the company to say which of the contracts 
in question were material to be set forth and to see them sujBQciently 
and properly set forth in the prospectus. He really took no other 
trouble in reference to section 88. It is to be noticed that when 
he attended the meeting of 12 May, when the prospectus was con- 
sidered, he had not previously made any inquiry into the details of 
the proposed prospectus, and at the meeting he did nothing to 
discharge his duty with regard to section 88 except to ask the 
solicitor, or to hear the solicitor asked by the other co-directors, 
whether he (the solicitor) had taken care to see that all contracts 
that ought to be set forth in the prospectus were there properly set 
forth. [His Lordship referred to the evidence of the defendant, 
and continued :] Under these circumstances his allegation of not 
remembering appears to me to be a mere irrelevant and useless 
excuse. The facfc is, he made no inquiry into the contracts, and 
that was the reason why this contract was not set forth. If he had 
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inquired into the contracts for the purpose of complying with the 
earlier part of section 38, and doing his duty, there is no reason, so 
far as I can see, for believing that this contract of October would 
not have been brought to his attention for consideration in con- 
nection with that section, even if it had not been previously present 
to his memory. But the fact was that he thought everything 
should be left to the solicitor, and accordingly he never exercised 
his memory one way or the other — ^he never tried to remember. 
He can no more be said to have ceased to remember this particular 
contract of 27 October, 1898, than to have ceased to remember any 
other of the contracts. His want of memory in this respect had 
nothing to do in fact with the form this prospectus took with refer- 
ence to the provisions of section 88. He left it to the solicitor 
entirely, and if the solicitor did, as may be the case, after conferring 
with Whitaker Wright, choose improperly to keep that contract out 
of the prospectus, this defendant cannot say that he was excused 
by the action of the solicitor under the circumstances. It appears 
to me that this defendant ''knowingly issued" this prospectus 
within the meaning of those words as used in section 38 and is 
responsible for it, and that his present and particular excuse wholly 
fails. I think therefore that his special point does not avail him. 

Cozens-Habdy, L.J. : This appeal raises all the questions which 
have been dealt with in Trechmann v. Calthorpe and De la Cour v. 
Clinton^ but, in addition, one point was strenuously argued. The 
defendant MacLeay, the appellant, was actively concerned with 
Whitaker Wright in the negotiations which resulted in the taking 
over by the Standard of some companies of which he was director. 
He was one of the first directors of the Standard. He was present 
at the first meeting of the board in October, 1898, when the Austin 
Friars contract was approved and adopted on behalf of the Standard. 
He was also present at the second board meeting, at which the 
40,000 shares, the consideration for that contract, were allotted to 
the London and Globe or its nominees. He was present at the third 
meeting — namely, on 12 May — at which minutes of the previous 
meeting were read and confirmed, but he says that, although 
undoubtedly at one time he knew of the Austin Friars contract, he 
had in truth and in fact forgotten all about it when the prospectus 
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was approved on 12 May, and that therefore he is not liable, because 
he did not ** knowingly issue " the prospectus. He relies upon a 
passage in the judgment of Chief Justice Gogeburn in Ttvy cross v. 
Orant (1) : '' * Knowingly issuing ' means neither more nor less than 
issuing with a knowledge of the existence of contracts within the 
section, and the intentional omission of them from the prospectus." 
That statement of the law was entirely adequate for the case before 
the Court, though it may not be an exhaustive definition. I do not 
think that the word "intentional" can be regarded as strictly 
accurate if it imports that a director cannot be liable unless his 
attention is deliberately and consciously directed to a particular 
contract which he then purposely omits to mention. I accept the 
judgment of Byrne, J., in Watts v. Bucknall (4) as correct. The 
evidence satisfies me that the defendant, who unquestionably knew 
there were some contracts which ought to be mentioned, left all 
matters relating to the contracts to Simmons, the solicitor. He 
made no inquiry about the contracts. He did not attempt to 
discharge the statutory obligation imposed by the first part of 
section 88. He simply abstained from inquiry. In other words, 
he knowingly issued the prospectus without addressing his mind to 
the consideration of the question what contracts ought to be noticed. 
A man cannot properly be said to forget a matter to the existence 
of which he has not directed his attention. I think, therefore, that 
Mr. Justice Keeewigh's judgment should be affirmed in substance 
and the appeal dismissed with costs. 

[The judgment of Keeewigh, J., was modified in some other 
respects not material to this report, but the Court declined to 
interfere with the order of the learned Judge as to costs.] 

Solicitors : CHIhert Robins ; Lesser <t Danger, 
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Vict. c. 41)— 
8. 52, 8ub'8. (1) 

DEBTORS ACT, 1869 (32 A 33 Vict. c. 62) - 
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DISCHARGE — Conditional on Bankrupt Consenting to Judgment — Refusal 
to Consent — Be-hearing — Bankruptcy Act, 1890, s. 8, «u6-«. 2 — Bank' 
mptcy Bules of 1886 and 1890, r. 240, suh-r. S^Form 63a. 

The bankrupt was a captain in tlie army with no means but his 
pay, and his insolvency was due to damages given against him in an 



347 



139 



Vol. XI.] DIGEST OF CASES. 469 

PAOX 

action for breach of promise of marriage, tlie plaintiff being the only 
creditor. The Registrar made an order for the bankrupt's discharge 
on condition of his consenting to judgment for 6001. being entered 
against him, to which he refused his consent. On a re-hearing of his 
application for a discharge under Bule 240, sub-rule 3, the Registrar 
substantially repeated his former order. The bankrupt appealed, and 
asked for an order suspending his discharge for two years only under 
section 8, sub-section 2 (ii.) : — 

Heldf that, though the bankrupt was not entitled to such an order 
as of light, it was a proper order to make under all the circum- 
stances of the case. In re Oaakell, Ex parte Oaskell , .125 

DISCHABGE — Consent to Judgment — Payable by Annual InstalmenU — 
Modifications — Bankruptcy Act, 1890, «. 8, sub-s. 2 — Bankruptcy Rules, 
1886 and 1890, r. 244. 

An application to the Court after the expiration of two years from 
the date of an order of discharge under the Bankruptcy Act, 1883, 
8. 28, sub-8. 2, to modify the terms of the order, should be made by 
the bankrupt, and not by the trustee. 

The bankrupt is not disqualified from making such an application 
by the mere fact that he has failed to comply with the requirements 
of Bule 244 of the Bankruptcy Rules, 1886 and 1890, requiring him 
to render accoimts of his after-acquired property. 

The Court will modify the terms of the order for the bankrupt's 
discharge where on the evidence there is no reasonable probability 
of his being in a condition to comply with the terms of the order 
originally made. In re John Rvherts <fc Co,, Ex parte Bonzoline 
Manufacturing Co . .134 

DISCLAIMER — Lease — Mortgage by Sub-deinise — Vesting Order — Merger 
— County Court — Jurisdiction — Bankruptcy Act, 1883, s. 55, siib-s, 6 ; 
«. 102, sub'S. 1 — Bankruptcy Act, 1890, «. 13. 

A Court of Bankruptcy is entitled to exercise a judicial discretion, 
and does not merely act ministerially, in dealing with applications 
for vesting orders under the provisions of section 55, sub-section 6, 
of the Bankruptcy Act, 1883. 

The lessee of certain fi-eeholds mortgaged his term to the plaintiff 
by way of sub-demise to secure certain advances. He subsequently 
acquired the fee-simple of the premises, and ultimately sold it to the 
defendant. Afterwards the lessee became bankrupt, and his trustee 
duly disclaimed the lease under the provisions of section 55 of the 
Bankruptcy Act, 1883. The defendant thereupon moved the County 
Court in the bankruptcy, mider the provisions of sub-section 6 of 
section 55, for an order that the mortgagee should take a vesting 
order of the lease ; or that, on the failure of the mortgagee to take 
such vesting order, the mortgagee shall be excluded from all security 
upon the lease, and that the lease should thereupon be vested in the 
defendant freed from all incumbrances. The mortgagee declined to 
accept a vesting order, on the ground that the lease had merged in 
the fee-simple on the conveyance of the fee-simple to the lessee, and 
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that it uras not, accordingly, any longer subsisting; and could not 
therefore be the subject of a vesting order. The Begistrar decided on 
the particular facts of the case that the lease was still subsisting ; 
and he made an order excluding the mortgagee from aU security in 
the said lease, and vesting it in the defendant freed from all incum- 
brances. The mortgagee had not appealed from this order. 

The mortgagee claimed in the present action that he was entitled 
to the incumbrance upon the lease created by his mortgage by way 
of sub-demise : — 

Heldy that the County Court possessed jurisdiction under section 102, 
sub-section 1, of the Bankruptcy Act, 1883, to adjudicate upon the 
question of merger; that, the County Court having already so 
adjudicated, the question was now rea judicata^ and could not be 
re-opened, and that the mortgagee had accordingly lost his security. 

Held, also, on the particular facts of the case, that there had been 
no merger. Lea v. Thurahy 151 

FBAUDXJLENT DEBTOR— Assigiimefit for Benefit of Creditors— Quitting 
England with Property divisible anumg Creditors — ** His Property ** — 
Debtors Act, 1869, s. 12. 

A debtor executed a deed of assignment for the benefit of his 
creditors, whereby he conveyed and assigned all his property, in- 
cluding sums of money, to a trustee upon trust to sell, and out of the 
money coming to his hands by the ways and means aforesaid to pay 
himself the cost of carrying the deed into effect, and ihen to dis- 
tribute the same among the creditors of the debtor as therein 
provided. The deed was executed by the debtor and by the trustee, 
but was not executed by or communicated to any of the creditors. 
Except a sum of 16U., which the debtor had in his possession 
at the date of the deed and which he retained, the trustee took 
possession of the debtor's effects and carried on his business. Soon 
afterwards the debtor quitted England, taking with him 120if., part 
of the simi of 16U. Within four months afterwards he was adjudi- 
cated a bankrupt : — 

Held, that the 120?. was ** part of his property" which ought by 
law to be divided amongst his creditors within the meaning of 
section 12 of the Debtors Act, 1869, and that he was rightly 
convicted of a felony under that section. 

Beg, V. Creese distinguished. Bex v. Humphris . . . .139 

GAMING ACT, 1892 (55 <fc 56 Vict. c. 9) 148 

INSU'BiANCE—UnderivHting at Lhyd^s — ** Names'* — Bankruptcy of 
Underwriter — Bight to Books. 

Prior to his bankruptcy the debtor carried on business as an under- 
writer at Lloyd's on his own account and as agent for four other 
persons or *' names." By agreement with each of the "names" 
it was provided that proper underwriting and account books should 
be provided and kept, and be always open to the inspection of the 
'* name," and the ** name " should pay to the debtor an annual sum 
as a remuneration for his services in conducting the business, for 
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keeping and providing books and papers, and for providing an office 
and clerks, and other outgoings. The debtor kept ledgers in which 
was a separate column for the transactions done for each '*name/' 
and another for his own transactions in respect of the same matters. 
At the date of the bankruptcy the books were in the hands of a 
firm of accountants who, on instructions from the ** names," declined 
to deliver them up to the trustee in the bankruptcy: — 

Heldf that the inference from the agreements was that the debtor 
and the ** names" were all interested in the books, and the debtor's 
agency having come to an end he had no greater right to the books 
than the "names," and his trustee had no right to the exclusive 
possession of them; but that the * 'names'* must undertake to give 
the trustee such inspection of the books and facilities for making 
extracts from them as might be reasonably required. In re Bumand, 
JBx parte Wilson 113 

JUDGMENT — Power of Court to go Bthhid — Bankruptcy Notice — Addreea 
of Creditor — Bankruptcy Act, 1883, e. 4, sub-e. 1 {g) — Bankruptcy 
BtUea, 1886, r. 136, /orm 6. 

The power of the Court in Bankruptcy to go behind a judgment 
is a power to inquire into the consideration and not into the form 
of the judgment, and the judgment is conclusive unless the con- 
sideration can be questioned. 

The address of the creditor in a bankruptcy notice should be of a 
place where he is to be found during the seven' days within which 
the judgment debt is to be paid or secured, and this is so whether 
that address is of his residence or place of business. Occasional 
absence from such place, even for a whole day, will not render the 
bankruptcy notice inefficient unless the absence is such as to deprive 
the debtor of a reasonable opportunity of paying or securing the 
debt. It matters not that the address is the temporary home of 
the creditor, who happens to have no permanent home, or that his 
occasional absence occurs on the last of the seven days. On the 
other hand, if the creditor, after service of the notice, abandons 
bis place of address, so that it ceases to be such a place as above 
described, the bankruptcy notice will cease to be efficient. 

In re Stogdon, Ex parte Leigh, considered. In re Beauchamp, 
Ex parte BeaiicJiamp 5 

LIQUIDATION BY AERiNGEMENT— Cfow of Liquidation— Undis- 
charged Debtor — A/ter-acquired Property — Bequest to Debtor — Right 
of Execuiors to Retain Debt — Baiikruptcy Act, 1869, s, 64. 

Section 54 of the Bankruptcy Act, 1869, which contains provisions 
dealing with the status of imdischarged bankrupts, applies to 
liquidating debtors. 

Ex parte Williams followed. 

Prior to 1882 a father had lent his son various sums of money 
amounting in the whole to 1,133/., for which the son had given 
him a bill of sale on his furniture. In 1882 the son filed a petition 
under the Bankruptcy Act, 1869, for liquidation of his affairs by 
arrangement. In 1883 the liquidation was dosod, but the creditors 
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refused to grant the son his discharge. The father sold the property 
comprised iirthe bill of sale for 182/., but did not prove in the liqui- 
dation for the balance of his debt. In 1903 the father died, having 
by his will bequeathed to the son a share of his residuary estate, 
which amounted to about 2,000^. The executors claimed to retain 
the balance of the debt out of the son's share : — 

Held, that section d4 of the Act of 1869 applied, that the debtor not 
having obtained his discharge, the balance of the debt was a subsisting 
debt, and that the debtor must therefore bring it into acooimt, together 
with interest thereon, from the expiration of three years from the close 
of the liquidation until distribution. In re Poioell, Powell v. Powell 22 

ORDEE AND DISPOSITION— ^epw/^d Owner ship— Articles Displayed 
hy Bankrupts in Show-cases with Consent of True Owners — Principal 
and Agent — Banhrnptcy Ad, 1883, s. 44, suh-s, 2 (iii.). 

Before goods of another person can be taken to pay the debts of 
a bankrupt, by reason of the reputed ownership of ^e bankrupt, 
it is essential that the true owner of the goods should have consented 
to a state of things from which he must have known, if he had 
considered the matter, that the inference of ownership by the 
bankrupt must arise. 

W. & Co., who had carried on business as bankers and agents, had 
been in the habit of introducing their customers to wholesale firms 
for the purchase of various articles, and amongst them to A. & Co. 
W. & Co. received from A. & Co. certain silver and electro-plated 
articles as samples, with a consignment note giving particulars of 
the articles and their prices, and the correspondence between the 
p€ttties showed that they wei-e only received by W. & Co. as samples, 
and were to be put into their show-cases as such, and were to remain 
at the risk of A. & Co., and there was nothing to authorise W. & Co. 
to take upon themselves the order and disposition of the goods. 
W. & Co. also dealt in goods of the same kind on their own account, 
but the samples of A. & Co. were generally dealt with by them in a 
different way from the way in which they dealt with their own goods. 
The samples of A. & Co. were in the possession of W. & Co. at the 
date of their bankruptcy : — 

Held, that A. & Co. had not acquiesced in the bankrupts so dealing 
with the goods as to allow them to hold themselves out as the owners 
of the goods, or to induce customers to presume such ownership; and 
the articles were not in the order and disposition of the bankrupts 
under such circumstances that they were the reputed owners thereof 
within the meaning of sub-section 2 (iii.) of section 44 of the Bank- 
ruptcy Act, 1883. 

Sharman v. Mason explained. In re William Watson & Co., 
Ux parte Atkin Brothers 256 

PETITION — Creditor — Receiver in Action in Chancery Division — Inde- 
pendent Cause of Action — Judgment Debt Assigned to Receiver — Bank- 
ruptcy Act, 1883, ». 6. 

A receiver in an action in the Chancer}' Division is entitled to 
present a bankruptcy petition against a debtor to his estate, if the 
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state of things is such that he has an independent cause of action 
against the debtor. Consequently, a receiver in a partnership action 
to whom a judgment debt due to the partnership has been assigned 
is a good petitioning creditor against the judgment debtor, although 
the money when recovered is recovered for the purpose of being dealt 
with in the action. 
In re Backer explained and distinguished. In re Macoun . 264 

FKimON— Debtor' 8— CommiUal Orders— Abuse of Process of CouH— 
Annulment of Adjudication — Bankruptcy Act, 1883, s, 8. 

Judgment creditors obtained an order against the debtor for pay- 
ment of the judgment debt by monthly instalments of 4^., in respect 
of which they also obtained committal orders. While the last 
committal order was in force the debtor was adjudicated bankrupt 
on his own petition. The debtor was personally earning about 3002. 
a year. There were no other creditors and uo assets. On an appli- 
cation by the creditors to annul the adjudication: — 

Held, that the adjudication was properly made and could not be 
treated as an abuse of the process of the Court, since by reason of 
the adjudication the bankrupt's future earnings would, under 
section 44 of the Bankruptcy Act, 1883, be available for payment 
of the creditors^ debt, except to the extent necessary for the support 
of the bankrupt and his family, according to the rule stated in In re 
Roberts, Ex parte Roberts, In re Hancock, Ex parte Hillearys . . 1 

PRACTICE — Consolidation of Proceedings — Administration of Estate of 
Deceased Partner — Bankruptcy of Surviving Partner — Bankruptcy 
Act, 1883, ss, 106, 108, 112, and 125. 

An order may be made consolidating the proceedings in the 
administration in bankruptcy of the estate of a deceased member of 
a firm of two partners with the bankruptcy of the surviving member 
of the firm. In re Oreaves, Ex parte Official Receiver . . . 270 

Record Book kept by Trustee — Minutes of Meetings of Committee of 

Inspection — Right of Debtor to Inspect- — Bankruptcy Act, 1883, s, 80 — 
Bankruptcy Rules, 1886, rr. 12, 16, 285, 287, and 292. 

A debtor has no right to inspect the *' record book'' kept by the 
trustee in his bankruptcy in pursuance of section 80 of the Bank- 
ruptcy Act, 1883, and Bule 285 of the Bankruptcy Rules, 1886, and 
the Court has no power to make any order giving him leave to do 
so. In re Solomons, Ex parte Solomons 268, 346 

PROOF — Qaming Debt — New Consideration — Gaming Act, 1892. 

The debtor, being sued for a gaming debt of 800?., successfully 
pleaded the Qaming Act, 1892. Thereupon the creditor wrote to 
the committee of the debtor's club informing them of the fact, with 
the result that the debtor was not re-elected. The debtor then agreed 
to pay the creditor lOOZ. in cash and to give bills for 400/., in con- 
sideration of the creditor withdrawing his letter. Upon the debtor 
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becoming bankrupt, the creditor proved for the amount of the bills 
then due, but the proof was rejected by the trustee : — 

Heidi that the bills were given not for the gaming debt, but for a 
wholly new consideration, which was not illegal, and that therefore 
the proof was wrongly rejected. In re Browne j Ex parte Martingdl , 148 

PROOF — SecuretJ Creditor — Vahuition of Security — Mistaken Estimate — 
Amendment of Proof — Bankruptcy Act, 1883, Sched, /., r. 10, 
Sched, IL, rr. 13 and 14. 

The debtor was a registered holder of fully and partly paid-up 
shares in the applicant company. At the time of proof the company 
had a first and paramount lien on all shares not fully paid up for 
all moneys due to (including calls made, even though the time 
appointed for their payment might not have arrived) and liabilities 
subsisting with the company from or on the part of any registered 
holder. No value was set upon this lien in the proof. The articles 
of association were subsequently altered so as to give a lien on the 
fully paid-up as well as on the partly paid-up shares. The company 
sought to amend the proof by a fre^ valuation of the security : — 

Held, that as the company must, at the date when the original 
proof was carried in, have contemplated the possibility that the 
articles might be altered, it could not be said to have omitted to 
value the security from inadvertence. In re Howe, Ex parte West 
Coast Gold Fields, Limited 272 

Voluntary Payment to Creditor by Stranger — WithdravKil — Substitu- 
tion of Fresh Proof—Bankruptcy Act, 1883, Sched, IL, r, 22Sank' 
ruptcy Rules, 1886, rr. 223 to 229. 

A voluntary payment by a stranger to a creditor in respect of 
a loss occasioned by the debtor is not a payment for which the creditor 
is bound to give credit in his proof. 

Decision of Bitckley, J., affirmed. 

Per Buckley, J. : A creditor may withdraw his proof at any time 
before the trustee in bankruptcy has notified that he has admitted or 
rejected it. In re Rowe, Ex parte Derenbtirg d: Co 130 

Withdrawal of Time for 130 



PROPERTY — Covenant to Settle After-acquired Property except Business 

Assets — Fraudulent Conveyance. In re Rtiss, Ex parte Clough . . 229 

SCHEME — Rejection — Adjudication — Notice to Debtor — County Court — 
Application to Annul on Ground of Absence of Notice — Lapse of 
Time — Bankruptcy Act, 1883, s. 20, suh-s. 1 — Bankruptcy Rules, 
1886 and 1890, r. 192. 

Though the Court has jurisdiction to adjudicate a debtor bank- 
rupt after a resolution of the creditors to that effect under the Bank- 
ruptcy Act, 1883, 8. 20, sub-8. 1, without any notice being given to 
the debtor, the proper practice, as well in the County Court as in 
the High Court, is that notice should be given to the debtor 
unless there is some special reason to the contrary. In re Pmisfwd, 
Ex parte Pomford 342 
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SETTLEMENT— ilfomaejre Settlement— Covmant by Husband to Settle 
A/ter'acquired Property excei>t Business Assets — Fraudxdent Convey ^ 
ance — Vagneiiess — Release by Discharge in Bankruptcy — Assignment 
of Furniture — Registration — A ct of Banhrwptcy — Notice of Suspension 
—Bankruptcy Act, 1869, ss. 12, 31, and 49— Bills of Sale Act, 1878, 
8. 4 — Bankruptcy Act, 1883, ss, 47 and 49. 

The debtor, an outaide broker, informed each of his Stock 
Exchange creditors that he would have difficulty in meeting his pay- 
ments on pay day, and gave each of them permission to close his 
account earlier than he could otherwise have done. The debtor had 
other creditors, to whom no reference was made : — 

Held, by the Court of Appeal (reversing Wright, J.), that the 
debtor had not given notice of suspension amounting to an act of 
bankruptcy within the Bankruptcy Act, 1883, s. 4, sub-s. 1 (h). 

The rule laid down in Crook v. Morley applied ; and In re Scott, 
Ex jHirte Scott, and HilVs Trustee v. Rowlands, approved. 

Held, also, by Wbioht, J. (and not dissented from by the Court 
of Appeal), that, for the purposes of section 47, sub-section 2, of the 
Bankruptcy Act, 1883, a debtor is to be deemed to ** become bank- 
rupt *' at the date on which the bankruptcy is to be deemed to have 
commenced according to the terms of section 43. 

A covenant by a husband in a settlement made in considera- 
tion of marriage to settle all his after-acquired property except 
business assets is not fraudulent and void as against creditors under 
13 Eliz. c. o. 

Per Vaughan Williams, L.J. : In re Clint, Ex parte Bolland, is 
no longer to be treated as an authority on this point. 

Such a covenant is not too vague and uncertain to be enforced. 

Leivis V. Madocks followed. 

The husband is not released from such a covenant by his becoming 
bankrupt and obtaining his discharge under the Bankruptcy Act, 
1869, s. 49. 

Collyer v. Isaacs and Hardy v, Fothergill distinguished. 

An assignment to the settlement trustees of personal chattels in 
pursuance of such a covenant does not require registration under 
the Bills of Sale Act, 1878, being within the exception of a marriage 
settlement contained in section 4. 

Wenman v. Lyon and Courcier v. Bardili followed. In re Rets, 
Ex parte Clough .......... 229 

Revocable Settlement — Consent of Trustees — Substituted Settlement — 

Consideration — ** Purchaser '* — Avoidm^nt — Bankruptcy Act, 1883, 
d.47. 

A., who was then solvent, executed a voluntary settlement revoc- 
able with the consent of the trustees. Subsequently, more than 
three years later, he partially revoked this settlement with the neces- 
sary consent. This consent was given on condition that A. should 
settle certain further property for the benefit (inter alia) of the bene- 
ficiaries imder the former settlement. Within three years of 
executing this second settlement A. became bankrupt : — 
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Held, that the second settlement was not a transaction of pur- 
chase for yaliiable consideration within the meaning of section 47 of 
the Bankruptcy Act, 1883, and was void accordingly as against the 
trustee in bankruptcy. 

In re Pumfrey^ Exjmrte Hillmanf as explained in Hance v. Harding, 
followed. In re Parry, Kx parte The Trustee 18 

SETTLEMENT— »S^ttfcm«i« of Senior's own Property— Life Estate 
Determinate 07i Bankruptcy — Forfeiture — Payment of Debts — Second 
Bankruptcy, 

An unmarried man settled his own property on himself for life, 
determinable on bankruptcy, with certain limitations oyer. He 
subsequently became bankrupt, and his trustee in bankruptcy 
obtained an order setting aside the settlement so far as was neces- 
sary to pay the bankrupt's debts. The debts were accordingly paid, 
but the bankruptcy was not annulled. The settlor [then became 
bankrupt a second time, and the trustee in that bankruptcy applied 
for a declaration that the bankrupt's life estate had vested in him, 
the trustee : — 

Held, that the first bankruptcy operated as a forfeiture of the 
settlor's life estate, and that it did not therefore vest in the trustee 
in the second bankruptcy. In re Johnson Johnson, Ex parte Matthew 
and Wilkinson .14 

BILLS OF SALE. 

BILLS OF SALE ACT, 1878 (41 db 42 Vict. c. 31)— 

« 4 229 

BILLS OF SALE ACT, 1882 (45 <fe 46 Vid. c. 43)— 

MARRIAGE SETTLEMENT— ^Mi^nmew* of Personal Chattels, In re 

Reis, Ex parte Clough 229 
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ARTICLES OF ASSOCIATION— /S^are«—!rraw«/«r— " Usual Commm 
Form'* — Omission of Address of Transferor and Denoting Number 
of Share — Materiality — Refusal to Register Transfer, 

Where the articles of association of a company provide that all 
transfers of shares are to be in the ** usual common form," a transfer 
will not be deemed to have failed to comply with that requirement 
merely because it omits matters which would be contained in a common 
form, but are wholly immaterial — ^for example, the address of the 
transferor and the denoting number of the share, where both of these 
are weU known to the directors. In re Letheby and Christopher, 
Limited, Jones's Case '209 



Vol. XI.] DIGEST OP CASES. 467 

PAGE 

COMPANIES ACT, 1862 (25 <fe 26 Vict, c. 89)— 

«. 35 66 

«. 50 169 

«. 67 88 

«. 133 393 

«. 138 393 

». 161 34, 66 

«. 176 93 

«. 180 192 

». 192 192 

«. 193 192 

«. 209 169 

Table A., art. 22 159 

art. 57 95 

COMPANIES ACT, 1867 (30 & 31 Vict. c. 131)— 

M. 9— 12 307 

». 38 283, 421, 444 

COMPANIES ACT, 1877 (40 <fc 41 Vict. c. 26)— 

». 3 307 

COMPANIES (MEMORANDUM OF ASSOCIATION) ACT, 1890 
(53 <fc 54 Vict, c 62)— 

«. 1 169 

8. 3, $ub-s. (2) 93 

COMPANIES (WINDING-UP) ACT, 1890 (53 cfe 54 Vict. c. 63)- 

«, 10 291 

Sched. I.yd.B 76 

COMPANIES ACT, 1900 (63 & 64 Vict. c. 48)— 

«. 4 412 

«. 5 412 

«. 14 60 

«. 24 34 

«. 25 393 

COMPANIES (WINDING-UP) EULES, 1903— 

r. 53 214 

r. 144 214 

CONTRACT — On Behalf of Inttixded Company — Subsequent Adoption of 
Oordract by Company. 

A company cannot by adoption or ratification obtain the benefit of 
a contract purporting to have been made on its behalf before the 
company came into existence. To obtain sucii benefit, a new contract 
must be entered into by the company on the terms of the old contract. 

Kelner v. Baxter approved; Natal Land and Colonisation Co., 
Limited v. Pauline Colliery and Development Syndicate, Limited . 29 

M. — ^VOL. XI. 31 
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D^BENTVRES— Borrowing for Unauthorised Purposes— Ultn, vires— 
Duty of Lender to Inquire — Knowledge of Director of Lending Com- 
pany — Notice, 

Where money is being borrowed by a company within the limits of 
its powers of borrowing, there is no obligation on the lender to inquire 
for what purposes the borrowing is made, or whether the money 
borrowed is to be applied for objects within the powers of the 
borrowing company. 

Datns's Case, so far as it is an authority to the contrary, overruled. 

Where a director of a lending company has in his private capacity 
acquired knowledge as to the purposes to which a borrowing company 
intends to apply money borrowed by it upon the security of a deben- 
ture, there is no duty in the director to disclose that knowledge to the 
lending company, and such knowledge will not be imputed to it so as 
to avoid the debenture if the purposes are improper and uUra vires. 
In re David Payne <fe Co., Young v. David Payne db Co, . . . 437 

Debenture Stock — Covering Deed — Sub-demise to Trustees — " Creation*^ 

of Charge — Registration — Companies Act, 1900, s, 14. 

Debenture stock was secured by a covering deed made in 1897, 
under which the proceeds of sale of any specifically mortgaged pro- 
perty and the property on which the same should be invested were 
to be held by the ti-ustees upon the trusts of the covering deed. A 
leasehold public-house was subsequently purchased out of the pro- 
ceeds of sale of certain of the specifically mortgaged property, and 
was in August, 1902, sub-demised by the company to the trustees, 
to be held by them upon the trusts of a covering deed : — 

Held, that the sub-demise was a ** mortgage or charge" created 
by the company upon the property thereby sub-demised, and con- 
sequently required registration under section 14, sub-section 1 of tiie 
Companies Act, 1900. 

Decision of Byrne, J., affirmed. Cornbrooh Brewery Co, v. Law 

Debenture Corporation 60 

Purchase by Company of its Own — Re-sale by Company — Rights of 

Purchasers, 

The effect of a company purchasing its own debentures is to extin- 
guish the debt, for the company cannot be at the same time both 
mortgagor and mortgagee of its own property. 

Where, therefore, a company had taken transfers to itself of its 
own debentures, and had registered them in its own name and had 
afterwards re-sold the debentures, the purchasers were held to have 
acquired no right to share with the other debenture-holders of the 
same series in the distribution of the proceeds of the security. In re 
Oeorge Routledge and Sons, Limited, Hummell v. George Routledge 
and Sons, Limited 404 

Transfer to Trustee for Creditors — Transferor Indebted to Com- 



pany — Debenture- holders' Actioii — Money Available for Dividend — 
Claim by Trustee — Cross- daim by Company, 

Where debentures the conditions of each of which were that the 
moneys thereby secured were to be paid without regard to any 
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equities between the company and the original or any intermediate 
holder, and that the registered holder was to be treated as exclusively 
entitled to the benefit of the debenture, and that the company was 
not bound to enter on the register notice of any trust or to recognise 
any right in any other person, were by deed assigned, by persons 
who were indebted to the company, to a trustee for creditors, and 
the trustee was entered on the register as the holder of the deben- 
tures, and neither the company nor the other debenture-holders had 
come in under the deed, it was held that the trustee, being simply 
general assignee in trust for creditors, took the debentures subject 
to -the same equities as his assignors were subject to, and that, con- 
sequently, notwithstanding the conditions on the debentures, he was 
not entitled to share in a fund in Court in a debenture-holders' 
action, which was available for dividend, without bringing into 
account the debt due to the company by his transferors. 

In re Ooy 4b Co.^ Farmer v. Goy <fe Cb., distinguished. In re . 
Broum and Gregory ^ Limited, Andrews v. Brown and Gregory , Limited 218 

DEBENTUEES — Realisation of Security — Payment on Account of Principal 
and Interest — Income Tax, 

A company's debenture trust deed provided that money arising 
from realisation of securities should be applied in payment, first, of 
arrears of interest on debentures, and, secondly, of principal, and 
the surplus paid to the company. By judgment in a debenture- 
holders* action it was declared that the trusts of the deed ought to 
be carried into effect, and usual inquiries were directed. Under 
orders in the action payment was authorised and made of dividends 
on account of arrears of interest to a date found by the chief clerk's 
certificate, and of income tax. Under subsequent orders payment 
was authorised of dividends on account generally of what was due 
on the debentures. Bealisation was almost completed, and the past 
payments made ** on account generally," together with any further 
sum which might be available, if applied solely in dischai'ge of the 
principal due under the debentures, would not be sufficient to pay 
tiie principal in full. The Crown claimed income tax on all payments 
on account generally : — 

Held, that payments on account generally ought to be attributed, 
at the debenture-holders' option, to principal or interest, and income 
tax paid only on so much as should be attributed to interest. Smith 
y. Law Guarantee and Trust Society 179 

Validity — Issue of Debentures by Companies Jointly and Severally — 

Charge on Several Undertakings of the Companies — Proceeds Divided 
between Companies — Articles of Association — Construction — Power to 
Borrow Money not Exceeding Amount of Preference Share Capital. 

Three companies, each of which had general power to borrow on 
mortgage or debentures, issued twenty-five mortgage debentures 
for 1,000/. each. The debentures were headed in the names of the 
three companies, and were stated to be an issue by the companies 
jointly. The three companies thereby jointly and severally agreed 

81 2 
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to pay to the debenture-holders the principal sum and interest, and 
they thereby charged with such payments their several under- 
taUngs and all their present and future properties and assets. The 
debentures were issued in pursuance of resolutions of the boards of 
directors of the three companies, who were in each case the same 
persons, and the moneys advanced were paid to a joint banking 
account, and were appropriated in different amounts to each com- 
pany. Orders had been made for the winding-up of each company, 
and the debenture-holders had brought an action to enforce their 
security:— 

HM, that having regard to the several obligations of the com- 
panies respectively, assuming it was ultra vire$ the companies to 
issue debentures jointly, the debentures were a valid charge against 
each company to the extent to which the money advanced came to 
the coffers of that company. 

. The articles of one of the companies gave the directors various 
powers, in addition to their general powers, and in particular power 
to borrow on the security of the property of the company '* any sum 
or sums of money not exceeding the amount of the preference share 
capital of the company *' : — 

HeMf that this was not a prohibition of borrowing imless and 
until preference shares had been issued, but was intended for the 
protection of the preference shareholders if they existed, and until 
they came into existence the company could borrow under its general 
powers without regard to this limitation. In re Johnston Foreign 
PaienU Co,,, Limited^ In re Johtiston Die Press Co,, Limited, In re 
Johnstonia Engraving Co., Limited, J, P. Trust, Limited v. Tlie 
Companies 378 

DIBECTOR— ^Hic/m of Assoeiation-Secret Profit by Director^Autamatic 
Vacation of Office — Re-election — Continuing Contract — Recovery of 
Director* B Fees Paid under Mistake — Legal Consideration — Companies 
Act, 1862, Table A, clause 57. 

A provision in the articles of association of a company that a 
director shall vacate his of&ce on the happening of a certain event 
operates automatically and ipso facto as soon as tlie event occurs. 

Tumhull V. West Riding Athletic Club, Leeds, not followed. 

A provision that a director shall vacate his office on becoming 
secretly interested in any contract with the company operates only 
where the interest of the director is of such a nature that it may 
possibly be in conflict with the interest of the company — where the 
sphere of interest of the company is, to some extent at least, 
coincident with the sphere of interest of the director. 

An action for the recovery of money had and received will lie 
even in cases where the money has been paid in remuneration of 
services actually rendered, provided that the services so rendered do 
not amount to a legal consideration. Services rendered do not 
amount to a legal consideration unless they have been rendered in 
response to some request, explicit or implied by law. The acceptance 
of services rendei-ed is a i>rimd facie ground for implying at law 
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a request ; but tlie Court is at liberty to resist this prima facie 
inference if warranted by the peculiar cii^oumstances of the case. 

A director vacated his office automatically by bargaining for a 
secret commission on the sale of certain property to the company. 
The fact was unknown to the company, and the director continued 
to act and to receive his fees as director. He was subsequently 
re-elected to office in the ordinary course on his supposed retirement 
by rotation. At the time of this re-election the sale in question 
was completed, with the exception of the payment of the secret 
commission, for which the director had a lien : — 

Heldf that the bare existence of this lien was not a sphere of 
interest in the contract on the part of the director in any degree 
coincident with the sphere of interest of the company — ^that the 
interest of the director and the interest of the company no longer 
came into conflict, and accordingly that the director did not vacate his 
office on re-election by reason of the existence of the lien. 

Held, alsOf that, although the director, during the period between 
his vacating his office and his re-election, had rendered services to 
the company which had been accepted by them, yet, inasmuch as 
it was impossible for the Court to believe that the company would 
ever have requested him to render these services had they been 
aware of the true state of the facts, the Court could not imply a 
request for these services on the part of the company from the 
mere fact of their ignorant acceptance of them; and accordingly 
that the services rendered did not amount to a legal consideration 
for the fees paid for them, and that the company were therefore 
entitled to recover these fees as money had and received. In re 
Bodega Co*, Limited' 96 

DIRECTOE— i>i«a6t% to VoU^Formation of Quorum. 

A director of a company is not entitled to join in forming a 
quorum for the consideration of matters with regard to which he is 
not entitled to vote. In re Oreymouth- Point Elizabeth Railway and 
Coal Co,, Tuill v. Greymouth- Point Elizabeth Railway and Coal Co, . 86 

Misfeasance Summons — Security for Costs, See Wiin)l»o-UP. 



- Ultra vires — Payment of Dividends out of Capital — Knowledge of 
Shareholders — Action for Recotipment by Shareliolder on Behalf of 
Self and other Shareholders^Retetition by Plaintiff of Share of 
Dividend at Time of Action — Bight of Action, 

Directors of a company in March, 1900, paid an interim dividend 
to the shareholders which was in fact a payment out of capital. 
The payment appeared on the balance-sheet presented to the share- 
holders for the year ending 31 July, 1900, and approved by them, 
and the amount of the dividend was in process of being recouped 
out of the profits of subsequent years. In March, 1903, two of the 
shareholders of the company who had received their respective 
shares of the dividend, with full knowledge of all the facts, and 
still retained them, brought an action on behalf of themselves and 



472 DIGEST OP CASES. [Manson, 

PAQB 

other shareholders of the company against the company and the 
directors to make the directors repay the amount of the dividend, 
on the ground that the payment was an ultra vires payment : — 

Heldj that the plaintiffs could not, in the circumstances of the case, 
maintain the action. 

Per Vauohan Williams, L.J., and Cozens-Hardy, L.J. : A 
shareholder who has, with full knowledge of the facts, receiyed part 
of the capital of the company as dividend, cannot maintain an action 
against the directors of the company to make them repay the amount 
of the dividend, on the ground that the payment was ultra vires, 
while he retains in his pocket his share of the proceeds of the ultra 
vires act ; and the fact that he brings the action in the name of 
himself and the other shareholders gives him no greater right. 

Dictum of Brett, L. J., in In re Exchange Banking Co,^ Flitcro/fs 
Case, applied by Cozeks-Hardy, L.J, Towers v. African Tug Co, . 198 

DIEEOTOR— Fbcafion of Office^ Acts done as Director thereafter — 
VcUidation — Articles of Association — Construction — ComjMinies Act, 
1862, «. 67. 

One of the articles of association of a company incorporated 
under the provisions of the Companies Acts, 1862 to 1893, provided : 
*' All acts done at any meeting of the directors or of a committee of 
such directors or by any person acting as such directors, shall, not- 
withstanding that it shall afterwards be discovered that there was 
some defect m the appointment of such directors, or committee, or 
person acting as aforesaid, or that they or any of them were dis- 
qualified, be as valid as if every such person had been duly appointed 
and was qualified to be a director '' : — 

Held, that the provisions of this article and of section 67 of the 
Companies Act, 1862, validated the acts of a person bond fide acting 
as director who had been originally appointed a director but had 
vacated his office, according to the constitution of the company, 
on his appointment as secretary thereof, where the fact had been 
overlooked. 

Dawson v. African Consolidated Land and Trading Co. followed. 
British Asbestos Co. v. Boyd 88 

DIEECTOES LIABILITY ACT, 1890 (53 <fe 54 Vict. c. 64)— 

^.3 283, 421 

DIYIDEND—Ultra \ms— Payment of See Director. 

JOINT STOCK COMPANIES ACT, 1856 (19 * 20 Vict. c. 47)- 93 



JOINT STOCK COMPANIES AEEANGEMENT ACT, 1870 (33 & 34 
Vict. c. 104)— 
s.2 

LANDLOED AND TENANT — Tenant's Fixtures — Mortgagee — 
Removal after Forfeiture of Lease — Debe7iture-'holder6. 

Where a tenant surrenders his lease to the landlord, a mortgagee 
or purchaser from the tenant has a right to remove fixtures within 



34 
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a reasonable time after the surrender. So where a company forfeits 
a lease by passing a resolution for a voluntary winding-up, in which 
resolution debenture-holdei's do not concur, the latter have a similar 
right to remove fixtures within a reasonable time afterwards. 

Pugh V. Arion questioned. In re Olasdir Cojyper Mines ^ Limited^ 
English Electro- Metallurgical Co, v. Olasdir Copper Mines^ Limited . 224 

LIFE ASSU'RANCIL—Partia'pating Policy-holders — Rights of Policy- 
holders to Profits — Power of Company to Alter by New Articles — 
Companies Act^ 1862, ss, 50, 209 — Companies (Memorandum of 
Association) Acty 1890, s, 1. 

A life assurance company constituted by a deed of settlement 
with byelaws, and originaUy registered under the Joint-Stock 
Companies Begistration Act, 1844, cannot; when registering itself 
as a limited company under the Companies Acts, 1862 to 1900, 
make articles altering the provisions of its byelaws in such manner 
as to alter the contractual rights of the holders of participating 
policies of the company acquired under the byelaws. 

The power which a company has under section 50 of the Compames 
Act, 1862, of altering its articles by special resolution, though it 
enables it to alter to some extent the rights of shareholders in respect 
of their shares, does not enable it to alter contracts between the 
company and outsiders, or contracts between the company and 
shareholders otherwise than in respect to their shares. 

Allen V. Qold Reefs of West Africa distinguished. 

SemblSf observations of Byrne, J., in Punt v. Symons ik Co, 
on this point disapproved. Daily v. British Equitable Assurance Co, 169 

MEMORANDUM OF ASSOCIATION — Alteration — Jurisdiction 
— Company Registered under Joint-Stock Companies Act^ 1856 — Com- 
panies Act, 1862, s. 176 — Companies {Memorandum of Association) Act, 
1890, «. 3,«a2)-a. 2. 

The Court has jurisdiction to make an order under the Companies 
(Memorandum of Association) Act, 1890, in the ca$ie of a company 
registered under the Joint- Stock Companies Act, 1856, although it is 
not also registered under the Companies Act, 1862. 

In re Nitrophosphate and Odams Chemical Manure Co,, In re 
Hong-Kong and China Oas Co,, and In re Copiapo Mining Co., 
followed. 

In re General Credit Co, not followed. In re Euphrates and Tigris 
Steam Navigation Co, ......... 93 

Sale to New Company — Provision for Distribution of Assets and Sale 

of Shares of Dissentient Members — Ultra vires. 

A company which had power under its memorandum of associa- 
tion to sell its undertaking and to accept in payment for the same 
shares of any other company, whether wholly or partly paid up, 
entered into an agi'eement for a sale of its undertaking to a new 
company, part of the consideration being shares in the new company 
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of 5«. with 4«. credited as paid up. A, clause of the agreement pro- 
vided that if the selling aimpany should go into liquidation and 
distribute the shares forming part of the consideration amongdt its 
members, all shares not accepted by members within twenty-one 
days should be sold and applied in payment of debts and liabilities 
of the selling company in rehef of the obligation of the new company 
under the agreement : — 

Ileldf that the agreement was not justified by the memorandum 
of association and was uftra vires, for the selling company had no 
power to contract that upon a liquidation the assets should be 
divided amongst its shareholders, or that if a shareholder did not 
choose to undertake the liability under the shares in the new company 
his shares should be forfeited. Manners v. SU DavicTs OM and 
Cupper Mines, Limited 425 

MEMORANDUM OF ASSOCIATION— 2>tjerm< Clusses of Shareholders 
— Rights inter se Defined by Memorandum — Beservation of Power to 
Modify — Validity — Reduction of Capital. 

The memorandum of association of a limited company provided 
that the capital should be divided into preference, ordinary, and 
deferred shares, and prescribed the rights and privileges of the 
different classes of shareholdei-s inter se, and provided — clause 6 (/) 
— that the rights for the time being attached to the several classes 
of shares respectively might be modified or dealt with in the 
manner mentioned in clause 52 of the accompanying articles of 
association, but not otherwise, and that clause should be deemed to 
be incorporated therein : — 

Heldy that the provision in clause 6 (/) was a valid provision, and 
resolutions for the reduction of the capital of the company involving 
an alteration in the rights of the preference shareholders as regards 
the ordinary shareli elders, which had been sanctioned as required 
by article 52, could be confirmed by the Court if not unfair in other 
respects. 

Aehbury v. Watson distinguished. Iti re Welshach Incandescent 
Oas Light Co,, Limited 47 

MORTGAGE — Mortgage by Company of Debenture Stock — Clogging Equity 
of Redemption — Optio7i to Mortgagee to Purchase at any Time within 
Twelve Months, 

A stipulation in a mortgage of debenture stock, the advance 
being repayable at thii-ty days' notice on either side, that the 
mortgagee is to have *'the option of purchasing the whole or any 
part of such stock at 40 per cent, at any time within twelve 
months *' : — 

Held to be void upon the rule that a mortgagee is not allowed 
at the time of the loan to enter into a contract for the purchase of 
the mortgaged property. 

Decision of the Court of Appeal affirmed. Samuel v. Jarrah 
Timber and Wood-Paving Corporation ...... 276 
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TROSPECIUS—Non^disdosure of Contracts^'' Knowingly Isming'*-^ 
Advance Copy of Ptospectvs — UnauthorUed I»sue — BcUifi^Mtion — Gom-' 
panies Ad, 1867, $, SS—Diredora' Liability Ad, 1890, a. 3. 

Directors held not liable for non-disclosure of contracts in a pros- 
pectus for which they otherwise would have been liable on the ground 
that it was issued without their authority. 

In such a case directors cannot be made liable on the ground that 
they afterwards ratified and adopted the prospectus, or even derived 
some advantage from it. Hoole v. Speak 421 



Companies Ad, 1867, $, 38 — Diredora^ Liability Ad, 1890, «. 3. 

Where the directors of a company enter into a contract with a 
promoter for the payment of services in the form of a bonus or 
commission of fixed amount, and the contract is subsequently 
rescinded and replaced by an undertaking .that the promoter's 
claim to proper remuneration shall be honourably met by the 
directors, such contract and undertaking ought under section 38 
of the Companies Act, 1867, to be disclosed in the prospectus, 
and in a case to which that section applies the directors are liable 
for non-disclosure to persons who have taken shares on the faith of 
a prospectus not mentioning either the contract or imdertaking, 
but referring to certain other contracts as '*the only contracts" to 
which the company was a party. 

Decision of the Court of Appeal sub nom, Broome v. Speak affirmed. 
Shepheard and Another v. Broome 283 

Material Contrad — Omission — Duty of Director — Liability — Com- 

panies Ad, 1867, a. 38. 

Where a director has issued a prospectus knowing that there might 
be contracts material to be stated under section 38 of the Companies 
Act, 1867, and took no trouble to ascertain the facts, but left the 
matter to the company's solicitor, his responsibility under that section 
is not evaded by the fact that he may truthfully say that when he 
approved the prospectus he had in fact forgotten the existence of a 
particular contract which was material to be stated. It is not neces- 
sary for the plaintiff to show that the director's attention was 
deliberately and consciously directed to a particular contract which 
he then omitted to mention. 

The duties and responsibilities of a director under section 38 con- 
sidered, and the ruling of CocKBimK, C.J., in Ttvy cross v. Orant 
explained. Trechmann v. Calthorpe ; De La Cour v. Clinton ; Tait 
V. MacLeay 444 

BEAL PROPERTY LIMITATION ACT, 1833 (3 & 4 WiU, 4 c. 27)— 

«. 34 192 

BEAL PROPERTY LIMITATION ACT, 1874 (37 & 38 Vid, c. 57)— 

». 1 . 192 
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BECONSTRUCTION— ScAemc of Arrangement— Approved by Creditors— 
Dtseentient Shareholders — Companies Acty 1862, s, 161 — Joint-Stock 
Companies Arrangement Acty 1870, s. 2 — Companies Act, 1900, «. 24. 

A scheme of arras gement for the reconstruction of a company 
after providing for the claims of the debenture-holders and other 
creditors of the company, gave options to holders of preference and 
ordinary shares respectively to take shares in the new company 
credited as partly paid up in proportion to their holdings in the 
old company. There was evidence to the e£Eect that if the assets 
were immediately realised there would be no balance available for 
meeting the claims of ordinary shareholders. At separate meetings 
of debenture-holders, creditors, and preference shareholders, three- 
fourths majorities in favour of the scheme had been obtained, but 
at the meeting of ordinary shareholders such a majority was not 
obtained : — 

Held, that, notwithstanding that the scheme had not the approval 
of a three-fourths majority of the ordinary shareholders, the Court 
had power to sanction it as regards the creditors by virtue of the 
Joint-Stock Companies Arrangement Act, 1870, s. 2; and as regards 
the preference shareholders by virtue of the Companies Act, 1900, 

8. 24. In re Tea Corporation, Sorshie v. Tea Corporation . . 34 

EEDUCTION OP CAFTTAIj—Beserve Fund— Undistributed Profits- 
Premiums on Leases — Premiums on Issue of Preference Shares — 
Capital Lost or Unrepresented by Available Assets — Apportionment of 
Loss between Capital and Reserve — Companies Act, 1867, ss, 9 — 12 — 
Companies Act, 1877, a. 3. 

The provisions of section 3 of the Companies Act, 1877, empowering 
a company to cancel ** any lost capital, or any capital unrepresented 
by available assets," are alternative provisions; the latter is not 
explanatory of the former. 

A company with a share capital of 1,950,000/. had formed a reserve 
of 292,612/. 188. \d,, representing partly premiums received for 
leases, partly premiums received on the issue of preference shares, 
and partly undistributed profits. Under the articles the reserve 
could be applied to meet contingencies, or for equalising dividends, 
or repairing, improving, and maintaining the property of the com- 
pany, or for other purposes, as the directors should think conducive 
to the interests of the company. It might be employed in the 
business of the company, and it was in fact so employed, and not 
kept separate. Certain of the company's assets had depreciated by 
591,707/. \Zs, 10c/., and to that extent capital had been lost or was 
unrepresented by available assets. It was proposed to reduce the 
company's capital, writing 396,000/. of the loss off by extinguishing 
a corresponding amount of shares, and to meet 195,707/. 13«. 10c2. of 
the loss by writing that amount off the reserve : — 

Held, that the reserve did not represent capital of the company 
properly so called, and the proper course would be to apportion the 
loss between the reserve and the share capital ; and that the scheme 
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for the reduction of the capital of the company which proposed to 
attribute more than the rateable proportion of loss to the reserve 
ought to be sanctioned by the Court. 

Per Vaughan Williams, L.J. : If the profit and loss account of 
a company shows a profit balance, that balance can be distributed as 
dividend, notwithstanding that the company has at the time lost 
capital, and the loss can be written o& capital entirely without 
touching upon any fund properly appropriated for dividend, even if 
the fund has arisen after the loss of capital. 

In re BaiTow Ilcematite Steel Co, explained by Cozens-Hardy, L.J. 
In re Hvare <fc Co,, Limited 307 

SHAEES — Call for whole Amount remaining Unpaid — Non-payment — 
Forftiture — Sale — Condition that Purchaser he discharged from Prior 
Calls — Subsequent Call — Liability of Purchaser — Companies Act^ 1862, 
Table A,, art, 22. 

A limited company, having power to do so, forfeited shares for 
non-payment by the holders of a call for the full amount remaining 
unpaid thereon. The company then sold the shares to the appellants, 
the contract of sale providing that the shares were to be deemed 
discharged from all prior calls. Subsequently, the call on the former 
shareholders remaining impaid by them, the company made a call on 
the appellants : — 

Heldf that the contract of sale did not protect the appellants from 
liability for the subsequent call. 

Article 22 of Table A in Schedule I. of the Companies Act, 1862, 
provides a mode by which a good title can be given to the purchaser 
of forfeited shares; it preserves such purchaser from liability in 
respect of calls made prior to his purchase, but does not relieve 
him from liability in respect of money remaining due on the 
shares. 

Decision of the Court of Appeal affirmed. New Ballets Eersteling^ 
Limited v. Randt Oold-Mining Co Id9 

Irregular Allotment — Voidable or Void — Company Registered before 

Companies Act, 1900 — Companies Act, 1900, ss, 4 and 5. 

An allotment of shares made by the directors of a company before 
the minimum subscription is obtained is voidable, not void. If, 
owing to the fact of the company having been registered before the 
passing of the Companies Act, 1900, the time limit fixed under 
section 5 by reference to the statutory meeting is inapplicable, the 
shareholder may rescind his contract to take the shares at any time 
before he has affirmed it expressly or by conduct. 

An allotment by directors in contravention of section 4 is not 
ultra vires, but is simply a breach of a statutory duty for which the 
shareholder has his legal remedy. The Court will not, therefore, 
interfere by injunction to restrain the directors from proceeding 
with the allotment. Finance and Issue, Limited v. Canadian Produce 
Corporation 412 
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SHABE CEBTIFICATE— /Vw^cry hy Secretary— Estoppel . 

The articleB of association of a company directed that the oertifi- 
catee of title to shares in the company should be issued under the seal 
of the company and signed by two directors and countersigned by the 
secretary. The secretary, in order to procure a loan for his own pur- 
poses, gave, as security to the plaintiffs, a document purporting to be 
a certificate for 5,000 shares in favour of certain nominees of the 
plaintiffs. This document appeared to T^e regular on the face of it, 
being apparently sealed with the seal of the company, signed by two 
directors, and countersigned by the secretary ; but, in fact, the seal 
had been affixed without authority, and the signatures of the two 
directors had been forged by the secretary. On the faith of this 
document the plaintiffs procured from their nominees and advanced 
to the secretary the sum of 20,000^ They then applied to have their 
nominees registered as holders of 5,000 shares. The company, 
having discovered the fraud of the secretary, refused to register the 
nominees of the plaintiffs. In an action to recover damages for the 
refusal — held, that the company were not estopped from denying the 
plaintiff's title to 5,000 shares, and from refusing to register the 
nominees of the plaintiffs, inasmuch as the actual scope of the 
secretary's authority did not cover any acts other than those of a 
purely ministerial character, such as bringing the certificate before 
the directors and appending the seal of the company in their presence. 

Shaw V. Port Philip Qold-Mining Co. discussed. 

Ruhen and Another v. Qreat Fingall Comolidated, Limited and Others 363 

SHABES — Issue at a Discount — Debentures issued at a Discount — Option to 
Exchange Debentures for FuUy-Paid Shares at IL Share for II, of 
Debenture — Validity of Scheme. 

A company proposed to issue debentures for 1007. each at 807. per 
debenture, the principal sum to be repaid on 1 November, 1909, or 
such earlier .date as the same might become payable imder the con- 
ditions of the debentures. The circular annoimcing the issue con- 
tained this clause : — '* Debenture-holders will have the right at any 
time prior to 1 May, 1909, to exchange their debentures for fully 
paid shares in the company at the rate of one IL fully paid share for 
every ll, of the nominal amount of the debentures." Under the condi- 
tions of the debentures the principal sum was to be immediately repay- 
able in the event of the registered holder of the debenture giving the 
company notice in writing directing it to allot to him fully paid shares 
in exchange for the debenture in accordance with this scheme : — 

Held (reversing the judgment of Btjgklet, J.), that the scheme 
as it stood might be made use of for the purpose of acquiring fully paid 
shares of the nominal value of 100/. by the payment of 80/. only, 
and it was open to abuse, and an injunction ought to be granted 
restraining the issue of the debentures pursuant to the scheme. 

Moseley v. Koffy/ontein Mines, Limited 294 

Transfer of. See Transfer. 

SHEFFIELD COBPOBATION ACT, 1883 (46 & 47 Vict. c. Ivii.)— 

ss. 27, 29, 30, 32 321 
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TRANSFEE— CorporaWoti Stock^Forged Deed of Tram/er^Innocent 
Transferee — Registration — Implied Indemnity — Warranty of Title — 
Sheffield Corporation Act, 1883, «a. 27, 29, 30, and 32. 

A corporation or oompany which has put upon it by Act of Par- 
Uament the duty of keeping the register of the holders of stock 
issued by it, and of issuing certificates to the stockholders, does not, 
when registering a transfer of stock sent in to it, act voluntarily on 
the request of the transferee, but acts in the performance of a statu- 
tory duty. When receiving a transfer it has a duty as between itself 
and the transferor to see that the transfer was really the act of the 
transferor. It cannot assume as against the transferee in the ordinary 
course that he had personally the means of seeing to the actual 
execution of the transfer by the transferor. It can only assume 
that the transferee has taken reasonable care in the matter, and had 
ground for believing, and did believe, that the transfer which pur- 
ported to be executed by the transferor had in fact been issued by 
him. And no warranty of the execution of the transferor can be 
implied against the transferee, nor can any contract be implied against 
him to indemnify the company or corporation if it should turn 6ut 
that the transfer had not in fact been executed by the transferor. 

Decision of Lord Alyerstone, G.J., reversed. Sheffield Corporation 
V. Barclay & Co 321 

Registration of — Unreasofiahle Delay — Beconstruction — Rectification — 

" Nunc pro tunc" — Companies Act, 1862, m. 35 and 161. 

The power of the Court to rectify the register of members con- 
ferred by section 35 of the Companies Act, 1862, can be exercised 
after the liquidation of the company, and if not then reduced to 
merely settling the list of contributories. 

Where, owing to unnecessary delay, a transfer of shares was not 
registered prior to the oompany going into voluntary liquidation for 
the purpose of reconstruction under the Companies Act, 1862, s. 161, 
the Court, in rectifying the register, directed the registration to take 
effect from the time when in the ordinary course of business the 
transfer ought to have been registered, the effect being to make valid 
a notice of dissent under section 161 given by transferees who at tbe 
time ought to have been, but were not, registered as members of the 
company. 

In re Joint^Stock Discount Co,, Nation* s Case, approved and 
followed. In re Sussex Brick Co 66 

VENDOB AND PUBCHASER— TO^e— icgwi Estate^Frivate Partner- 
ship—" Company duly Constituted by Law *' — Registration — Vesting of 
Real Estate—Companies Act, 1862, Part VII,, ss. 180, 192, 193— 
Statute of Limitations — Trustee — Possession — Real Property Limitation 
Act, 1833, s. H—Real Property Limitation Act, 1874, s, 1. 

In 1887 C. and seven other persons formed a private partnership, 
and immediately afterwards C. conveyed to the eight partners certain 
real estate to hold unto and to the use of the grantees as part of the 
joint-stock assets of the partnership. Shortly afterwards the business 
was converted into a limited liability company, and the Begistrar of 
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Joint Stock Clompanies gave a certificate of incorporation as of the 
date of the formation of the partnership. There was no deed of con- 
veyance of the property to the incorporated company, but in 1891 
the company conveyed it by deed to a new company, which in 1902 
agreed to sell it to a purchaser. Upon the purchaser's contention that 
the legal estate was outstanding in the eight grantees : — 

ITeldj that the partnership was not a ''company duly constituted 
by law " within the meaning of section 180 of the Companies Act, 
1862, so as by section 193 of that Act to vest the legal estate in the 
incorporated company ; and that the legal estate was therefore left 
in the grantees or the survivor of them in trust for the company. 

But held, that the legal estate in the grantees as such trustees was, 
in view of the undisturbed possession of the new company since 1891, 
barred and extinguished by operation of the Beal Property Limitation 
Acts, 1833 and 1874, and that the vendors had therefore shown a 
good title. 

Kibble v. Fairthome applied. In re CussonSf Limited . . 192 

"WTNDDJG-UP — Appeal — Order made by Registrar — Practice — Applica- 
tixm to Judge, 

When a matter in the winding-up of a company has been heard 
by the Begistrar, and he has made an order either granting or 
refusing the application, the proper course for those who wish to 
reverse his decision is to move before the Judge, and not to appeal 
direct to the Court of Appeal. In re Pretoria Pietertburg Railway Co. 318 

Documents amtaining Information obtained by Official Receiver — 

** Property of the Company ** — Subsequent Appointment of Liquidator — 
Right to Documents — Companies {Winding-up) Rules, 1903, Rales 53 
and 144. 

Where, in the case of a company ordered to be wound up by the 
Court, the official receiver has, under Rule 53 of the Companies 
(Winding-up) Rules, 1903, obtained information from officers of the 
company, the notes, memoranda, or other documents containing such 
information are not the "property of the company" within Rule 
144 (I) which the official receiver is bound to put into the possession 
of a liquidator subsequently appointed, and the information so 
obtained cannot in the absence of evidence be said to be ^' information 
respecting the estate and affairs of the company . . . necessary or 
conducive to the due discharge of the duties of the liquidator *' within 
Rule 144 (3), which it is the duty of the official receiver, if so 
requested by the liquidator, to communicate to such liquidator. 

Semble, the Court may in its discretion, upon an application sup- 
ported by sufficient evidence, direct the official receiver as its officer 
to produce or hand over to the liquidator the documents containing 
such information. In re Lake Oeorge Mines, Limited . .214 

Liquidator — Statutory Duty to Pay Debts — Dissohttion — Nerjligence — 

Unpaid Creditor — Liability of Liquidator — Companies Act, 1862, 
ss. 133 and VSS— Companies Act, 1900, s. 25. 

It is the duty of a liquidator before distributing the assets of a 
company not only to advertise for creditors but also to write to those 
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creditors of whose existence he knows and who have not sent in 
claims, and ask them if they have any claims against the company. 

The duty imposed on a liquidator of paying the debts of the com- 
pany is an absolute statutory duty without limit in point of time and 
with no provisions for the release of the voluntary liquidator. So 
long as the company remains in existence the creditors and contribu- 
tories have a remedy, and can apply to the Court in the winding-up 
to assert their rights ; but when the company has been dissolved, 
and the statutory remedy is therefore gone, the statutory duty still 
remains, and the liquidator is personally liable at law for a breach of 
that duty. 

Knowles v. Scoit distinguished. Pidaford v. Devenish . . . 393 

WINDING-UP — Misfeasance Summons — Security for Costs hy Liquidator 
— Companies ( Winding-up) Act^ 1890, «. 10. 

The practice of the Court is not to order a liquidator of a company 
in winding-up to give security for costs on a summons by him under 
section 10 of the Companies (Winding-up) Act, 1890. It will, how- 
ever, in a proper case, make an order against him personally for the 
costs of such an application. 

The principle of Cowell v. Taylor applied. In re Strand Wood Co. 291 

Petition — Dismissal with Costs — Contrihutories Opposing Petition — 

Taxation of Costs — Allowances in respect of Copies of Evidence. 

Where the common order is made dismissing a winding-up petition 
with costs and the contrihutories are in the ordinary way allowed one 
set of costs between them, they will not upon taxation be allowed 
the usual charges consequent upon taking copies of the evidence filed 
by the petitioner and the company respectively. If any such allow- 
ances are desired, application must be made to the Court at the 
hearing of the winding-up petition. In re Ibo Investment Trusty 
Limited 105 

Solicitor — Claim for Costs — Lien an Documents — Proof of Debt — 

Omission to mention Lien — Amendment of Proof — ** Inadvertence" 
— Companies ( Winding-up) Act, 1890, Schedule /., claitse 8. 

Where a solicitor, who is a creditor for costs against a company in 
liquidation, claims a lien on documents of the company in his posses- 
sion, but omits to mention the lien in his proof of the debt due to 
him, and subsequently acts as an unsecured creditor, he will not be 
allowed as a matter of right under the Companies Act, 1890, 
Schedule I., clause 8, to withdraw or amend his proof so as to 
claim his lien. Leave to amend will not be given unless the Court 
is satisfied that the omission was due to inadvertence on his part, 
and that the position of the liquidator has not been altered since 
the proof was carried in in a manner which is inconsistent with the 
lien claimed, /n re Safety Explosives, Limited 76 
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